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Fraud and Good Faith 


in lax Cases 


Principles of 
law relative to 


good faith in 


transactions 
involving in- 
come tax 


By GEORGE D. 
BR ABSON* 


HENEVER the exigencies of human rela- 
VW tions have made necessary the development 

of a body of law under specific or technical 
conditions there has been an inevitable tendency to 
import into it certain principles and forms of the 
general law. This has proven especially true of 
that body of judicial opinion, and of the statutes 
underlying it, commonly known as the law of income 
taxation. With the single exception of admiralty, 
there is probably no separate branch of the law that 
has been fostered by and has grown up with so many 
technical considerations. 





This importation of general legal principles into 
the field of income taxation has been somewhat fal- 
tering in certain instances due to the meager au- 
thority found in the Revenue Acts, and it has led to 
some rather peculiar consequences. We may con- 
sider as one of these the effort in adaptation of the 
law of fraud and fraudulent conveyances to the law 
of income taxation. 


Even under the common law the transfer or other 
disposal by a person of his property with the intent 
of defrauding creditors was held to be voidable at 
the instance of such creditors.?. As early as the time 
of Queen Elizabeth, however, a statute was enacted, 
known as 13 Eliz. C. 5, which provided that all 

* Special Attorney, Office of Assistant General Counsel, Bureau of 
Internal Revenue; the views expressed in this article represent the 
personal views of the author and are not to be interpreted in any sense 
as an authoritative expression of the position of the Assistant General 


Counsel. 
1 Clements v. Moore, 6 Wall. 299. 





conveyances or transfers of lands, goods and 
hereditaments made for the purpose of hindering, 
delaying or defrauding creditors and others of their 
actions or debts should be fraudulent and void as 
against such persons and their representatives, pro- 
vided that any such transfer or conveyance made 
on good consideration and in good faith to a person 
not having notice of such fraud should not be sub- 
ject to the provisions of the statute? This statute 
is still in force in England, and it forms the basis for 
the statutory enactments on the subject in prac- 
tically every State in the United States. Where no 
statute has been enacted the statute of Elizabeth has 
become the foundation upon which the decisions of 
the Courts are based.® 


The theory behind the doctrine of constructive 
fraud as against third persons not parties to the 
transaction lies in the equitable assumption that 
the unasserted rights of such third parties already 
inhere in the subject matter of the transaction and 
are paramount to the rights of the immediate parties 
to such transaction. As already indicated, a similar 
doctrine was also recognized in the common law 
courts and was early embodied in statute.* In the 
leading case of Clements v. Moore, supra, the owner 
of a stock of goods and real estate assigned both to 
the defendant Moore for less than their fair value. 
The proof showed that at the time of the assignment 
the assignor was heavily indebted and insolvent and 
that the defendant knew it and was told that the 
debtor’s purpose was to prefer certain of his credi- 
tors. After the assignment the defendant resold the 
real estate to the debtor’s wife for certain of his own 
notes which he had given for the assignment. The 
Supreme Court, after holding that the creditors 
might have relief either at common law or under the 
statute of Elizabeth, said: 


A sale may be void for bad faith thovgh the buyer pays 
the full value of the property bought. This is the conse- 
quence, where his purpose is to aid the seller in perpetrat- 
ing a fraud upon his creditors, and where he buys recklessly, 
with guilty knowledge. When the fact of fraud is estab- 
lished in a suit at law, the buyer loses the property without 
reference to the amount or application of what he has paid, 
and he can have no relief either at law or in equity. When 
the proceeding is in chancery, the jurisdiction exercised is 
more flexible and tolerant. The equity appealed to—while 
it scans the transaction with the severest scrutiny—looks 


2 The exact terms of the statute 13 Elizabeth, describing what dealings 
are thus void, are as follows: “All feoffments, gifts, grants, alienations, 
conveyances, bonds, suits, judgments, and executions contrived of 
malice, fraud, covin, or collusion, to delay, hinder, or defraud creditors 
or others of their just and lawful actions, suits, debts, accounts, dam- 
ages,” etc. 

3 Kerr, Fraud, 196 to 215. 

4 Clements v. Moore, supra; Clara v. Douglas, 62 Pa. St. 408; Copis v. 
Middleton, 2 Madd. 410. 
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at all the facts, and giving to each one its due weight, 
deals with the subject before it according to its own ideas 
of right and justice. 

The principle is, therefore, not an equitable doc- 
trine merely, as many of our courts have intimated, 
but is one of law, and hence it is not a doctrine which 
may be invoked by way of defense only, as, for ex- 
ample, the doctrine of bona fide purchaser.® 

The doctrine of bona fide purchaser had its origin 
in equity and upon the equitable theory that the 
Court will not lend its aid to him vested of legal 
title as against a bona fide purchaser for a valuable 
consideration. The defense thus given to a bona fide 
purchaser means that in view of the relations be- 
tween the parties, equity declines to interfere be- 
cause it would be inequitable to deprive him of the 
property for which he has given a valuable consid- 
eration in good faith, and the Court will not aid either 
party against the other. It follows that in the vast 
majority of cases the doctrine was invoked on behalf 
of the defendant, and as a consequence the doctrine 
is ordinarily treated as essentially a weapon of de- 
fense.6 As pointed out by Pomeroy, however, the 
doctrine is not a rule of property or of title, and 
whenever a court of equity is called upon to decide 
the merits of the controversy and determine the 

validity of opposing titles and claims the doctrine of 
bona fide purchaser is not conclusive or effectual. 
Such obviously is not true of the doctrine of con- 
structive fraud as against third parties in interest 
where good faith is by statute made a specific ex- 
ception. 

It was, of course, true at common law, and prob- 
ably still is true, that as a general rule the voluntary 
transfer or conveyance of property from one person 
to another even without consideration is not fraudu- 
lent as to the parties to the transaction, and none of 
them could be permitted by the courts to set aside 
the conveyance nor to object to its enforcement as 
against the other parties thereto. When such a 
transaction, however, is consummated for the pur- 
pose of hindering, delaying or defrauding creditors 
and others not parties thereto, such other parties 
may attack its validity and obtain affirmative relief 
against it.? 

The invocation of the doctrine of fraud by the 
sovereign or State in aid of revenue is, therefore, 
based upon sound concepts of legal jurisprudence, 
and is not an equitable refuge in any sense. The plea 
commonly advanced in such cases that a transaction 
which is valid between the parties cannot be at- 

tacked in another proceeding is obviously without 
merit. The transaction is held to be voidable at the 
election of such other parties who may avail them- 
selves of their rights in any manner appropriate.® 

It is obvious that there must necessarily arise con- 
ditions in which taxpayers, for the purpose of evading 
or avoiding taxation, conceal or transfer or otherwise 
make some disposition of their property or their in- 
come. Indeed, there are specific provisions in all 
of the Revenue Acts under which, by authority of 


® Boone v. Chiles, 10 Peters 210; Pomeroy Eq. Jurisp. sec. 738. 
6 Pomeroy oe Jurisp. Sec. 738. 


7 Bradfect v. Cooke, 27 Ore. 194, 50 Am. St. Rep. 701; Pomeroy Eq. 
Jurisp. Sec. 966. 


8 See 1 Smith’s Leading Cases, 33. 
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the statute, certain methods of minimizing tax lia- 
bility are sanctioned. Under this category we may 
find statutory provision for the exemption from taxa- 
tion of the income from trusts, policies of insurance, 
tax-exempt securities, etc. The so-called wash sales 
provisions take care of the losses claimed by tax- 
payers as deductions against income from the sale 
of securities, etc. Such provisions in the Revenue 
Acts themselves have made the question of fraud 
in such transactions of more than ordinary significance, 
because the sovereign or the State is never a party 
to such transactions and must attack from the stand- 
point of a third party in interest. 


This doctrine of constructive fraud as against third 
parties who are not parties to the transfer or con- 
veyance is apparently the basis for the statutory 
enactments of Congress on this question where the 
revenue is concerned. It is essential to note, how- 
ever, that there are other conditions also where fraud 
may result from the relations of the taxpayer to the 
Government, such as the filing of false returns, lists, 
etc., or the removal or concealing of property subject 
to tax. Both situations are covered by Federal 
statutes, the former largely in connection with bank- 
ruptcy, the latter in connection with excise and in- 
come taxes. 

The point which is of significance here, however, 
is that the question involved where a taxpayer makes 
a transfer of property resulting in an increase or de- 
crease in his income subject to tax, is in the last 
analysis an issue of fraud which goes back to the 
statute of Elizabeth for its foundation in law, and 
the question of good faith is a matter of defense 
which comes under the proviso of the statute. The 
question of good faith relates back to the intention 
of the taxpayer in disposing of his property for the 
purpose of hindering or defrauding creditors and 
others in interest not a party to the transaction, and 


hence it bears only upon the subjects covered by 
the statute. 


It would appear, therefore, that the true concept 
of bona fides in such cases is not that of a separate 
issue in itself, for bad faith is not of itself culpable, 
but as a part of and corollary to the issue of fraud, 
which is the only issue to be determined. Not being 
an issue of itself, the determination of the question 
against the taxpayer must of necessity result in a 
determination of fraud, because the taxpayer has 
failed to bring himself within the exception to the 
statute. It might also seem to follow that the burden 
of proving good faith would rest upon the taxpayer, 
inasmuch as he is attempting to bring himself with- 
in the exception to a general rule. 


This conception of the question of bona fides as 
constituting a part of the issue of fraud was recog- 
nized for the first time apparently by the Circuit 
Court of Appeals for the Third Circuit in the case 
of Ed. G. Budd v. Commissioner, 43 F. (2d) 509, 1930 
C. C. H. 9526, where the Court without discussing 
the question simply stated that “if the sale was not 
(bona fide), it was fraudulent, made with the inten- 
tion of taking a loss when he was not entitled to it 
under the statute, and of defrauding the Government 
to that extent.” 
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The Board of Tax Appeals has never adhered to 
that concept of the question of bona fides in transfers 
of property by taxpayers. Upon the contrary, the 
3oard has rendered numerous opinions in which the 
question of good faith was decided as a distinct 
issue, and in which the issue of fraud was never 
raised. 

The earliest case in which the question of the bona 
fides of a taxpayer in a sale of property was consid- 
ered by the Board of Tax Appeals was the Appeal 
of James Dobson, 1 B. T. A. 1082. There the tax- 
payer, desiring to claim a loss on stock for the year 
1920, advertised the stock for sale by auctioneers and 
instructed his broker to bid in the stock at a fixed 
figure. The Board held, without citation of authority 
but without hesitation, that no bona fide sale took 
place for the broker was acting as agent for the tax- 
payer. “Since one cannot sell things to himself, the 
sale was nugatory’ said the Board. The Board 
made no reference to fraud as an issue in the case, 
and was apparently satisfied to hold the sale simply 
void without further implications. 

Following the Dobson case there are a long line 
of Board cases which consider the question of the 
bona fides of a taxpayer in making transfers as a 
separate and distinct issue of law, and in which no 
reference whatever is made to the question of fraud 
except where it is raised by the Commissioner, and 
in the latter cases it is treated separately as another 
issue in the case. Such are the cases of Harold B. 
Clark, 2 B. T. A. 555; M. I. Stewart & Co.,2 B. T. A. 
737; Edwin Schlossberg, 2 B. T. A. 683; P. B. Fouke, 
2 B. T. A. 219; Robert Jemison, Jr., 3 B. T. A. 780; 
FF. H. Hoffman, 3 B. T. A. 964; Rubay Co., 9 B. T. A. 
133; Luce Furn. Co., 9 B. T. A. 1413; Edward G. 
Budd, 12 B. T. A. 490; M. J. Corbett, 16 B. T. A. 1231; 
S. M. Vauclain, 16 B. T. A. 1005; Burdine Realty Co., 
20 B. T. A. 54; A. H. Britain, 20 B. T. A. 127. 

There are, however, certain decisions of the Board 
which seem to intimate that the question of bona 
fides is an alternative to the issue of fraud. For ex- 
ample, as early as the case of John E. Lonergan, 4 
B. T. A. 1209, Member Littleton stated that “to hold 
that petitioner is not entitled to the loss claimed (on 
a sale of stock) would be equivalent to saying that 
the sale was a pretended one and, therefore, a fraud 
upon the revenue.” A somewhat similar statement is 
found in the case of Robert Jemison, Jr., supra. 

It remained for a later decision of the Board to 
finally and definitely commit the Board to its posi- 
tion by stating, in L. Schepp Co., 25 B. T. A. 419, that 
the question of good faith and the question of fraud 
are clearly separate issues. It was there said that 
“although the determination of fraud necessarily im- 
plies falsity in the claim of the loss, yet the respond- 
ent can and may determine the deduction to be based 
on a false or incorrect claim, and still find no justifica- 
tion for imposing the fraud penalty.” This we have 
difficulty in understanding. If the taxpayer’s claim 
for loss is false, the only basis upon which the Com- 
missioner can object to it is upon that ground. 
Falsity is, of course, fraud whenever the effects of it 
are to defraud the revenue. The Board’s conclusion 
seems, therefore, a non sequitur. It implies that while 
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the false claim is in fact and in law fraudulent, yet 
the Commissioner may in his discretion ignore the 
fraud and attack the transaction upon some other 
ground, such as bad faith. If the Board’s conclusion 
is correct, then we might readily have a case in which 
the taxpayer was guilty of bad faith in the transac- 
tion but not guilty of fraud. Such is apparently the 
case of James Nicholson, 32 B. T. A., 147, to be 
noticed later. 


The conclusion of the Board apparently overlooks 
the fact that under the doctrine of fraudulent trans- 
fers based upon the statute of Elizabeth, good faith 
and fraud cannot co-exist as to the same transaction. 
The original statute in its proviso expressly exempts 
a transaction from the taint of fraud if there has 
been a bona fide transfer for good consideration. 
The conclusion is plain, therefore, that where there 
is bad faith there is, under the general provisions 
of the statute, a fraudulent transaction, but where 
there is good faith there is no fraud. 


We find ample justification for this view in nu- 
merous decisions of the courts. Good faith is defined 
in the law as free from design to commit fraud ;° and 
as the opposite of fraud ;!° or without intent to assist 
in a fraudulent or otherwise unlawful scheme.” 


Again, the term bona fide, when used in speaking 
of bona fide purchases of property, in the law relat- 
ing to fraudulent conveyances, means only that the 
purchase shall be a real, and not a feigned, one.” 

The next pronouncement of the Board on the sub- 
ject is found in the case of A. R. Glancy, Inc., 31 
B. T. A. 52, where Mr. Van Fossan held that “to 
charge lack of bona fides is substantially equiv- 
alent to charging the petitioner with fraud or deceit. 
Corrado, etc., Inc., 22 B. T. A. 847.” The Corrado 
case does not go that far. While the above statement 
of the Board is apparently in conflict with the lan- 
guage of the Board in the Schepp case, the Board 
was not called upon to carry its statement to its 
logical conclusion, because no mala fides was found 
in the case. 


To indicate that no defection from its position was 
intended, the Board reiterated its stand in the recent 
case of James Nicholson, supra, where Mr. McMahon 
says flatly :—‘‘Here we have two questions—one, 
whether the petitioners sustained deductible losses, 
and, two, whether James Nicholson has been guilty 
of fraud with intent to evade tax,” citing L. Schepp 
Co., supra. Thereupon, and to emphasize the dis- 
tinction, the Board proceeded to hold that an alleged 
sale of stock by the taxpayer to his son-in-law was 
not bona fide because there was no intent “to com- 
plete an absolute sale thereof,” but that the taxpayer 
was nevertheless not guilty of fraud. 


It cannot well be argued that the Board was in 
these cases passing not upon an issue of bona fides 
but inferentially upon an issue of fraud, and that 
the proof of bona fides was simply the evidentiary 
method of disproving fraud. The Board has made 
it clear in the Nicholson case that it regards the bona 
(Continued on page 58) 





® Tapia v. Williams, 172 Ala. 18. 

10 McConnell v. Street, 17 Ill. 253. 

11 Anderson v. Chicago First Nat. Bank, 156 Ill. 342. 
2 Jones v. Light, 30 Atl. 71, 86 Me. 437. 
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N RECENT years the increasing debts of the 

Federal and state governments have largely con- 

tributed to bringing about a heavy increase in 
estate and inheritance taxation. Unfortunately the 
situation has been aggravated by the tendency not 
to confine taxation to its original purpose, that of 
raising revenue. Today legislators oftentimes con- 
sider use of the taxing power a means of distributing 
wealth. This viewpoint appears to have been en- 
couraged by the rulings of the Supreme Court of 
the United States and the courts of other jurisdic- 
tions that the court cannot look into the motive 
of legislation in a taxing law unless a penalty or 
other unlawful motive appears upon the face of the 
Act. 

It is not the purpose of this discussion to consider 
either the economic justification or futility of high 
tax exactions. It will be assumed, however, that if 
taxation is honest in its purpose its aim is not to 
confiscate businesses or estates but to seek to ac- 
complish the raising of revenue for governmental 
purposes. ‘The notion is abhorrent that a tax may 
be imposed with the knowledge that it cannot be 
paid. Nevertheless, recent congressional discussion 
preceding the enactment of the Revenue Act of 1935 
would indicate that such ideas did prevail in the 
minds of some persons. 

The owners of potential estates, built up after a 
lifetime of effort, now fearfully view the prospect 
of Federal and state tax liens for unpaid taxes, after 
their demise, because of insufficient cash available 
to the estate to meet the tax requirements. The 
short extension of time granted to executors and 
administrators under the Revenue Act of 1935 is of 
but slight assistance; nor does this provision operate 
to extend the time of payment of taxes imposed by 
the various states. In the case of the large estates 
running into the millions, it is doubtful whether 
any plan can effectively mitigate the devastating 
effect of the high taxes now imposed. No estate, 
unless it is in the most liquid form, or unless it can 
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readily be converted into a liquid form, can ever 
hope to pay a fifty or seventy per cent tax within 
the allotted time. No distinction has been drawn 
in the Revenue Act of 1935 between the estate in 
liquid and the estate in non-liquid form; between 
the estate which consists of securities and the estate 
which owns a going business. 

This paper is concerned principally with the prob- 
lem of the alleviation of the plight of the taxpayer 
whose estate may range from $100,000 to possibly 
$1,000,000, or even more. Those who are taxed at 
the fifty per cent rate or higher cannot be helped 
by curative remedies, but must seek their solution 
in obtaining public opinion favoring repeal of such 
high imposts. Insurance companies have to a con- 
siderable extent helped to solve the problem by pro- 
viding for the creation of a reserve for estate taxes. 
The insurance policy upon the life of the testator 
creates a liquid fund enabling the estate to pay the 
tax without deducting anything from the corpus of 
the estate itself, except, possibly, the tax on the in- 
surance itself. But insurance with all of its advan- 
tages presents only a partial solution. It is not every 
testator who is in the condition of health which per- 
mits the issuance of a policy upon his life. An ade- 
quate program of relief should not depend upon such 
an accidental circumstance. 

A plan is suggested which would enable the pros- 
pective taxpayer to pay the inchoate obligation for 
inheritance and estate taxes during his lifetime in 
whole or in part. The state should lend a hand to 
the potential taxpayer who wishes to put his house 
in order while he is still alive. It is too often the 
case that with the death of the taxpayer the brains 
and driving force of a business die with him. The 
executor or administrator is then beset with the 
problem of carrying out the wishes of the decedent 
without the directing force of the one who created 
the corpus of the estate. This sudden change in 
viewpoint from the oftentimes dynamic attitude of 
a living person to the ultra conservative point of 
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view of an administrator or executor brings about, 
as we all know, tremendous sacrifices in values. 
Anything that can be done to permit the antici- 
pation of such a situation is constructive, both 
from the point of view of the estate and the govern- 
ment. After all, the government should not be inter- 
ested in confiscation of property because of inability 
to pay taxes. It is the duty of government to sus- 
tain values and not to destroy them. The purpose 
of the government must be, necessarily, to collect the 
tax in the quickest and most convenient way, but this 
cannot be inconsistent with any plan to help the 
taxpayer anticipate payment prior to the due date 
of the tax. 


Such a method of anticipation is within the realm 
of practical possibility. An individual should be per- 
mitted to estimate the amount of property which 
would pass at the time of his death and to compute 
the amount of the tax at the existing tax rates which 
the state would have the right to levy were he to 
die. He would file a petition with the state or 
with the Federal Government taxing agencies in 
which he would set forth his desire to prepay his 
taxes. The enabling statute should permit him, if 
he so desires, to prepay his entire tax, but, if he is 
unwilling to do so he should be allowed to pay in 
installments. In order to obviate unnecessary ad- 
ministrative detail the statute might include a provi- 
sion that the estimated life of the testator be 
determined according to mortality tables, and that 
the installments have a direct relationship to his 
prospective life; for instance, if the testator had ten 
years to live he would not be permitted to make 
annual payments of less than one-tenth of the esti- 
mated tax. All payments would be optional. 

In order to stimulate prepayment the taxpayet 
should be given an extra credit for anticipation. In 
Michigan the statute has for many years provided 
that the payment of taxes within twelve months of 
the date of death entitles the executor or adminis. 
trator to a discount of 5 per cent. A provision for a 
7 per cent credit in the case of prepayment during 
the life of the testator would not be unreasonable, 
although the percentage might vary according to 
circumstances. In order to assure the testator that 
his money will not lie idle for many years the statute 
should provide that all sums paid by the testator 
would bear interest at the rate of 3 per cent per 
annum until death (or at such other rate as economic 
conditions shall warrant), but such interest would be 
credited and not paid until after death. Thus, the 
state would have the money during the lifetime of 
the testator and the testator would be assured a fixed 
investment in the amount of the tax. 

All sums advanced in payment of taxes under this 
plan should be exempt from the reach of creditors 
in order to preserve the same priority to these funds 
that the taxing jurisdiction would have for the pay- 
ment of the taxes due to it after death. In order 
to prevent the use of the right of prepayment as a 
means of evading the claims of creditors the statute 
should permit a creditor to reach the fund if the 
valuation fixed by the petitioner was so large as to 
sustain an intention to defraud creditors ; such a pro- 
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vision would set up the machinery for questioning 
valuations in certain cases. 

What would happen upon the death of a testator? 
The appraisal of the estate would proceed in the 
usual fashion. If the estate has shrunk below the 
estimate stated in the petition of the testator the 
estate of the petition would be entitled to a refund. 
However, if the valuation of the estate at date of 
death proved to be greater than the estimated value 
there would be an additional tax payable by the es- 
tate as in other cases. The estate of the taxpayer 
should also be entitled to a refund in the event that 
the tax rates have gone down, and there should be 
an additional tax if there has been an increase in 
the rate schedule. 


The situation may arise of a person who has valued 
his estate at one million and finds that his estate has 
shrunk to $100,000; or he may wish to make gifts 
which would reduce his estate. In such case the tes- 
tator should be required to file an amended value 
statement, and, thereupon, should be allowed to with- 
draw the surplusage over and above the requirements 
under the previous appraisal. In order to prevent 
the use of this statute for investment purposes hav- 
ing no relation to estate taxation, the statute should 
provide that the testator must present under oath rea- 
sonable proof of the actual decrease in the corpus 
of his estate. In the case of increase in value there 
would be no difficulty. If the testator desired he 
could file an amended petition and pay according to 
the increased requirement, but this would not be 
obligatory. 


Provision should be made for some means of ter- 
minating residence. If the testator gave up his resi- 
dence permission should be granted to withdraw his 
funds, provided he took all steps to definitely and 
legally change his domicile. 


The foregoing presents a skeleton of a method for 
encouraging the testator to put his house in order 
during his lifetime. The combined features of pre- 
payment plus investment would stimulate thrift and 
induce a great many persons to forestall a possible 
destruction of the values of their estates. It has 
been found too frequently that a sudden death brings 
about the termination of previous good business 
management with the resulting impairment of the 
means of obtaining cash to meet the requirements of 
taxes and other immediate needs. The statutory re- 
quirements, both in the case of the Federal estate 
taxes and state taxes, which make it obligatory to 
pay taxes within a year or fifteen months, are unduly 
harsh and unfair. 


The state can properly treat the potential taxpayer 
as a business man does his debtor. The debtor who 
anticipates payment realizes a discount for his dili- 
gence. Business encourages prepayment; the gov- 
ernment should do likewise. A reserve for taxes 
in the hands of the taxing jurisdiction would benefit 
both parties involved. 


The proposed plan is not offered as a panacea, but 
rather as a suggestion for the stimulation of think- 
ing in the direction of desirable provision for future 
payment of estate and inheritance taxes. 








The Taxation of 
Liquor 


By PAUL STUDENSKI* 
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this country is comprised of (1) Federal excises, 

(2) state excises, (3) Federal customs duties, 
and (4) state and local occupational license fees. The 
rates of the excises and customs duties vary for 
different types of alcoholic beverages but are fixed 
in each case on a volume basis, that is, at so much 
per gallon or barrel of the beverage. The license 
fees vary in each state according to the type of oc- 
cupation—the largest fees being charged in the case 
of manufacturers, considerably smaller ones in the 
case of wholesalers, still smaller fees in the case of 
retail stores and, finally, the smallest ones in the case 
of restaurants and taverns dispensing alcoholic bev- 
erages on premises. The fees are generally larger in 
the case of businesses dealing in whiskey than in the 
case of those engaged in the production or distribu- 
tion of wine or beer. 

Three distinct objectives are discernible in the 
present system of liquor taxation. One is the rais- 
ing of public revenue. The second is the enforce- 
ment of social control over the production and 
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consumption of liquor. The third objective is the 
protection of the domestic producers of liquor from 
competition from abroad. Let us see how these ob- 
jectives are embodied in the present taxing policies 
and whether they are legitimately and effectively 
served by them. 


The Objective of a Public Revenue 


HE FIRST objective—that of securing a public 

revenue—is dominant in both the Federal and 
the state excises. The legitimacy of this purpose can 
hardly be questioned. It has been recognized the 
world over that taxes on alcoholic beverages are a 
convenient means of reaching the tax-paying capacity 
possessed by the people of small means whenever 
these people are substantial consumers of alcohol. 
These taxes have less objectionable social and eco- 
nomic effects than other consumption taxes, since 
their tendency is to reduce the consumption of an 
article which is harmful when used to excess. Liquor 
taxes have been used in all countries and have worked 
satisfactorily wherever employed discriminately. 
Our Federal Government obtained from them large 
revenues before prohibition, and it was only natural 
that it should have turned again to this same source 
with repeal, especially since it was now in greater 
need of revenue than probably at any other time short 
of a war. It was natural also that the states should 
have resorted to these taxes even though prior to 
prohibition they had not employed them and had 
merely taxed the liquor trade through license fees 
for purposes of social control. The great need of 
the states for revenue due to the expansion of their 
functions and to the collapse of their existing revenue 
systems during the depression was responsible for 
this shift. 


The proceedings of the hearings before the con- 
gressional committees charged with the duty of 
formulating the Government’s liquor taxing policy 
immediately after repeal clearly show that the pur- 
pose of revenue was predominant in their minds, but 
that they were not unmindful of the need for so fix- 
ing the rates that they would neither encourage 
hootlegging nor increase legal consumption beyond 
reasonable bounds. They fixed the rates at levels 
which they felt would result in a large revenue with- 
out producing either of these two deleterious effects. 
[In fixing the rate on whiskey at $2 per gallon, Con- 
gress failed to take into account the fact that the 
states were intending to impose an additional excise 
of $1 or more per gallon of whiskey and that the 
combined tax might ial i sufficient margin of 
profit for the bootlegge 


From a revenue point of view, liquor taxes proved 
somewhat disappointing. Congress had expected a 
revenue ranging between half a billon and a billion 
dollars from this source. The actual revenue, how- 
ever, only amounted to approximately $400,000,000 
per year. Several reasons may be given for this dis- 
appointing yield. First of all, the consumption of al- 
coholic bev erages has apparently decreased greatly 
in this country since the pre-prohibition days. Many 
people have lost the drinking habit and the younger 
generation has not acquired it to the same extent 
as had the generation of the pre-prohibition days. 
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That the people of America drink today less than 
they did before prohibition is clearly shown by the 
fact that the per capita consumption of beer today 
is less than one-half (45 per cent to be exact) of what 
it was before prohibition. Since there is practically 
no bootlegging in beer, the figures of the per capita 
consumption of tax-paid beer can be accepted as re- 
liable. There is no reason to believe that the people 
have lost to a substantial degree the habit of drink- 
ing beer but have not lost to any extent the habit 
of drinking whiskey. The apparent drop in the con- 
sumption of alcoholic beverages must have been due 
not only to the influence of prohibition but also to 
the depression, which has materially reduced the in- 
comes of the people and has forced them to retrench 
in their expenditures. 


Another reason for the disappointing yield of the 
liquor taxes is found in the fact that bootlegging 
which had flourished in the prohibition days con- 
tinues to exist today. A substantial amount of the 
liquor consumed in this country escapes the tax col- 
lector. How large this amount is cannot be ac- 
curately ascertained. Such estimates as have been 
made a year ago indicate that bootleg consumption 
about equalled tax-paid consumption at that time. 
More recent investigations seem to show that the 
situation is improving and that bootleg consumption 
is now probably somewhat below the tax-paid con- 
sumption. The reason for this improvement will be 
made apparent further below. 


The per capita consumption of tax- -paid whiskey 
today is only 29 per cent of what it was in 1914, and 
the per capita consumption of tax-paid wine, 28 
per cent of what it was then. In other words, the 
drop in the tax-paid consumption of these two bev- 
erages has been much more severe than the drop in 
the tax-paid consumption of beer. Had the per 





Table I 


FEDERAL, STATE AND LOCAL REVENUES FROM THE TAXA- 
TION OF ALCOHOLIC BEVERAGES IN 1914 AND 1934, 
RESPECTIVELY 
(Population 1914: 97,927,000; 1934: 128,000,000) 

















Per Capita 

—— Total Revenue —— Revenue 
1914 1934 1914 1934 

Federal Internal Taxes 

Liquor .. tee eeeese... $159,098,177 $125,000,000 $1.62 $ .98 
Wine... Ey ha oiatieeie sun ciate none 5,000,000 as .04 
Beer .. Se . 67,081,512 230,000,000 .68 1.80 
Total eee : . 226,179,689 360,000,000 2.30 2.82 


Federal Customs Duties 














Liquor jgaaeaiaeweencien + gee aaa 30,000,000 | .23 

Wine : i pekrncres 6,436,668 5,000,000 -06 .04 

Beer .. : re ee re .02 Say 

Total aE rere 19,060,583 35,000,000 19 aad 

Total Federal 245,240,272 395,000,000 2.49 3.09 
State and local revenues 

Liquor, wine and beer 79,516,989 106,000,000 81 .86 


Total Federal, state and local... 324,757,262 501,000,000 3.31 3.91 

1 This table has been taken from the author’s report ‘Liquor Taxes 
and the Bootlegger”’ referred to further below and brought to date. 

Local revenues are included in the 1934 figures only in so far as they 
are collected by the state governments and apportioned among localities. 
Che sums collected by localities themselves in license fees are not 
included, since their amounts cannot be ascertained. 

*The corresponding figures for the fiscal year 1935 were liquor 
$166.632,000, wine $6,789,000, and beer $215,564,000. 

* The corresponding figure for the fiscal year 1935 was $411,000,000. 
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Table II 


CONSUMPTION OF TAX-PAID ALCOHOLIC BEVERAGES IN 
THE UNITED STATES IN 1914 AND 1934, 
RESPECTIVELY 3 


(Population 1914: 97,927,000; 1934: 128,000,000) 


Total Per Capita 
(Thousand Gallons) (Gallons) 
1914 1934 1914 1934 
Consumption of domestic beverages 
Ee ES Ae 133,000 45,000 1.35 5 
MINES reid Ack caccins wars Aen e rinS 44,974 17,000 45 a3 
BN  oiccrncacschetacadteeasernneee 2,048,659 1,200,000 20.32 9.37 
Consumption of imported beverages 
MUI = sccieis ats cbice aera eae a Genig 4,107 6,000 .04 05 
NMI riko ira ies eiwareieeea ks 7,903 3,000 .08 .02 
LE rene een ee nes 2, rere .07 sea 
Total, domestic and imported beverages 
Liquor Este isos re eaNeh eet uee aerate lio tore OS 137,104 51,000 1.40 -40 
OO CES TE heir re 52,877 20,000 BO 15 
WN Sasi reais Cnc aan econ ete 2,055,829 1,200,000 20.99 9.37 


1This table appeared originally in the author’s report “Liquor Taxes 
and the Bootlegger,” referred to further below. The figures for 1934 
are estimates. 


capita consumption of these three beverages been 
the same as it was before prohibition the Federal 
excise duty would have yielded during the last fiscal 
year more than $1,000,000,000 instead of the 
$400,000,000 it did yield. 

At any rate, the yield from liquor taxes is increas- 
ing. This is due apparently to the improvement of 
business conditions, the increase in the tax-paid con- 
sumption at the expense of bootleg consumption, and 
possibly the cultivation of drinking habits by the 
people as a result of the advertising campaigns of the 
liquor manufacturers and dealers. 

The states likewise have obtained from liquor 
taxes during the first year much less revenue than 
they had anticipated. The revenue has amounted to 
only approximately $110,000,000 a year exclusive of 
the net profits of state liquor monopolies which do 
not lend themselves to estimation at this time. How- 
ever, the yield from the state taxes is also increasing, 
apparently due to the same causes. It should be 
noted, however, that the state collections of liquor 
excises will probably never be as complete as the 
Federal collections. There is much avoidance of state 
excises through interstate shipments which cannot 
be easily traced by the state tax departments, al- 
though apparently in many states everything that 
can be done to that end is apparently being done by 
them. The imposition by the states of excises on 
liquor has given rise to a new type of bootleg busi- 
ness involving the sale across state lines of liquor on 
which the Federal taxes have been paid but the state 
taxes have not. It is unfortunate that Congress had 
not adopted in the fall of 1933 the plan which had 
been urged upon it by the representatives of the 
states organized in the Inter-State Assembly on Con- 
flicting Taxation, that the Federal Government im- 
pose excises for the state’s benefit as well, increase 
them to double the rate if necessary, and share the 
proceeds equally with the states. 

The excises on beer have been fixed at much more 
satisfactory rates. They are comprised of a Federal 
tax of $5 a barrel and a state tax of $1 a barrel. As 
[ have indicated in another study, these excises rep- 
resent a total tax charge of only 1 cent in a 5 cent 
glass of beer and 1% cent on the somewhat larger 10 
cent glass of beer. They are not excessive. The 
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excises on wine, fixed at 10 to 40 cents by the Fed- 
eral Government and generally at somewhat lower 
rates by the states, are likewise not excessive. They 
do not materially increase the price of wine. 


The Objective of Social Control 


HE second of the three objectives pursued in our 

liquor taxing policies, that of social control over 
the production and consumption of liquor, is dominant 
in the case of the state and local license fees. The 
primary object in imposing these fees is to direct the 
production and distribution of liquor into responsible 
hands so that its consumption might take place in 
a manner least likely to have undesirable social and 
economic effects. Thus, for example, the fees are 
fixed purposely at such amounts as to give value to a 
license and to prompt its possessor to cooperate with 
the public authorities in the enforcement of the law. 
They are also intended to limit the number of the 
licensees. These purposes of social control, how- 
ever, are being violated in some cases in some states. 
This happens when states in their quest for revenue 
increase the license fees beyond the point justified by 
the exigencies of social control. Some states impose 
undue burdens upon liquor distributors located in 
other states, by compelling them to take a license 
as a condition for selling liquor even to a resident 
wholesale dealer within their boundaries. As a re 
sult, an importer of liquor is required to take out 
licenses costing substantial sums in many states. 
Such a policy must result either in the concentra- 
tion of the import business in the hands of large 
importers who can afford to take licenses in many 
states, or else in the concentration of the import 
business in each state in a local monopoly. Neither 
of these results is socially desirable. 

As has been noted above, our whiskey excises do 
not adequately serve the purposes of social control. 
The excises of $2 levied by the Federal Government 
and $1 levied by the states are too high. By saving 
these taxes, bootle ggers are able to realize profits 
that are at least twice as high as those earned by 
legitimate dealers, as I have shown in previously 
published studies.* 

The most effective means for the liquidation of 
bootlegging is to reduce the rates of these excises. 
Had the rates been fixed at a low point in the first 
instance, bootlegging could have never continued as 
it has. However, it is clear that liquor taxes will 
not be reduced by Congress at this time. It be 
comes incumbent, therefore, for the public authorities 
and the private citizens interested in the suppression 
of bootlegging to look to other means for bringing 
this result about. 

Hunting down the bootleggers by Federal agents 
and local "aes officials is one of the methods by 
which some of the bootlegging may be cut down. 
This method is continually used, but it was es 
pecially developed by the Federal authorities during 
the past year. The enforcement personnel was ma- 
terially increased and its activities were expanded 


1 Taxation of Liquor, prepared for the Citizens’ Committee for Sane 
Liquor Laws, 485 Madison Avenue, New York; and Liquor Taxes and 


the Bootlegger, prepared for the National Municipal League, 309 East 
34th Street, New York. 
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to a point where the number of seizures of illicit stills 
by all the public agencies of the country combined 
averaged 1,400 per month. This activity must have 
caused some bootleggers to abandon their trade in a 
permanent way. On the other hand, it must have 
caused others merely to shift from the illicit opera- 
tion of stills to the illicit importation of alcohol from 
abroad. A large quantity of cheap Dutch, Belgian 
and German contraband of this nature costing only 
50 cents a gallon has recently been seized in New 
York. 

Constructive control over the legitimate liquor 
business by public authorities is another method for 
the liquidation of bootlegging. It involves the ex- 
ercise by the Federal and state liquor administrators 
of extreme caution in the issuance of licenses and 
in the adoption and enforcement by them of regula- 
tions likely to promote efficiency, economy and 
honesty in the conduct of the liquor business. Much 
has been accomplished in the past along that line by 
both the Federal and some state liquor authorities. 
In order that this work might be continued it is 
imperative that both the Federal and state liquor 
administrative boards be kept as free as possible from 
political control. It seems fortunate that a regula- 
tion was issued by the Federal Alcohol Administra- 
tor soon after repeal requiring that all liquor be 
distributed in sealed bottles or packages from the 
moment it leaves the distillery and until the time it 
reaches the consumer. This regulation which is 
still in force has worked to make adulterations of 
whiskey more difficult and to instill greater confi- 
dence among the public in the quality of goods 
handled by the retail store. More than any other 
factor, probably, it has been responsible for the great 
progress made by the legitimate liquor business and 
for the tendency of the consumer to consume liquor 
at home rather than in a tavern or a bar. 


Recently, a proposal has been advanced in Con- 
gress which would modify the present method of 
distribution of liquor by permitting so-called “bulk 
sales,” i. e. distribution of whiskey to wholesalers’, 
retailers’ and restaurants in barrels. The measure 
was advanced by the cooperage industry which felt 
itself entitled to some of the business which had gone 
to the bottle industry. The proposal was very seri- 
ously debated before the House Committee on W ays 
and Means and the Senate Finance Committee. Its 
proponents insisted that by reducing the costs of 
transportation of liquor and especially the costs of 
its dispensation at the bar, bulk sales would materi- 
ally reduce the price of the liquor to the consumer and 
would thereby help the Government both to suppress 
the bi otlegger and to secure a larger revenue. The 
opponents of the measure, on the. other hand, con- 
tended that distribution in barrels would facilitate the 
adulteration of whiskey and would completely nullify 
the good work accomplished so far in the building 
up of a legitimate liquor trade. The weight of the 
argument, in my opinion, is on the side of the op- 
ponents of this measure. It would be inadvisable 
to permit “bulk sales.” 


The third method used to combat bootlegging is 


that employed by the legitimate dealers themselves. 
(Continued on page 60) 
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Highway Maintenance 


‘Taxation 


Appraisal of the various taxes levied on 
motor vehicles, motor fuel and the busi- 


ness of motor transportation 


EDWIN S. TODD* 


an entirely different form through the develop- 

ment of motor vehicle transportation. There is 
a multitude of statistics to show the tremendous 
growth in the number of vehicles; but statistics are 
not necessary to demonstrate the fact that motor ve- 
hicles have created problems in highway finance and 
in the taxation of business that were unknown a gen- 
eration ago. The purpose of this essay is, therefore, 
merely to state the present problem, to discuss the 
principles on which a program of highway finance 
should be built, and to note the trend of recent 
attempts to solve the problem. 


‘ic PROBLEM of highway finance has assumed 


I. Development of Highway Finance 


N MANY of the older states of the United States, 

highway finance originated as a private venture. 
In Ohio, for example, one of the terms upon which 
Ohio entered the Union was that five per cent of 
the proceeds from the sale of public lands within the 
state should be used for the construction of public 
roads. Two per cent was used to build the national 
road and three per cent for counties and townships. 
The funds were too widely scattered, however, to 
effect any permanent improvement in the highways. 
The demand for good roads soon led to the forma- 
tion of turnpike companies, which for a time, be- 
tween 1837 and 1850, were fostered by the state even 
to the extent of state participation in stock owner- 
ship in turnpike and bridge companies.? Turnpike 
companies soon became common not only in Ohio 
but in many other states as well. They recon- 
structed and improved the majority of the main in- 
terurban highways and maintained and operated 
them for profit. The charges paid at the old-fashioned 
toll gate were generally sufficient to meet road costs 
and to pay dividends on the capital investment. 

The by-roads, variously known as township or 
“dirt” roads, were commonly maintained through the 





* Professor of Public Finance, Miami University. 
1See the various reports of special committees on highway finance, 
Proceedings of National Tax Association Conferences, 1927-1932. 
f. 


E. L. Bogart, Financial History of Ohio, p. 20, 38. 


practice of compelling every able bodied male citizen 
of voting age, with a few exceptions such as Civil 
War soldiers, to spend two or three days annually 
in “working” the roads, which process generally 
consisted in hauling a few loads of gravel to be 
spread at such places as the local supervisor ordered. 
Naturally this system was in very many instances 
wasteful and inefficient. 

With the gradual disappearance of turnpike com- 
panies and the development of public ownership of 
the main turnpikes and market roads, the counties 
generally assumed independent control of their con- 
struction and maintenance. Construction and main- 
tenance charges were generally met through the use 
of tax funds, or through special assessments on land 
adjoining the highway. This system of public main- 
tenance of the main highways was successful in 
those counties where the supervising officials were 
alert and where there was an abundance of con- 
struction material conveniently located. Two other 
factors contributed to the success of the system of 
local control, namely: The fact that traffic was 
largely local, and that the average load carried by 
horse drawn vehicles was comparatively light. 

The rapid development of motor drawn vehicles 
changed the situation almost over night. The chief 
factors in the new situation may be summed up as 
follows: (1) The tremendous increase in traffic 
density. (2) The fact that traffic, until compara- 
tively recent years largely local, has rapidly become 
intercounty and even interstate in character. 
(3) The rapid increase in the weight of all motor 
vehicles. (4) The development of long distance 
passenger bus service. (5) The development of 
long distance carriage of freight by heavy motor 
trucks. 


II. Fiscal Problems Involved 


HE public fiscal problems created by this new 
situation may be treated under the following 
heads: (1) The problem of control. Can the 
town, or the township, or the county continue to be 
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the fiscal unit for the construction and maintenance 
of the main highways? (2) The fiscal control of 
the by-roads. (3) Methods of financing highway 
construction and maintenance. (4) The special 
problem of taxation involved in the case of commer- 
cial enterprises operating busses or carrying freight 
by motor trucks. A brief survey of recent attempts 
to discover principles and to formulate methods of 
procedure looking to the solution of these problems 
may help us to a better understanding of the current 
tendencies in highway finance. 


1. The Problem of Control of Main Highways.— 
There is general agreement among fiscal authorities 
to the proposition that the main market roads should 
be constructed and maintained by the state.* The 
reasons for this proposition are fairly obvious: In 
the first place, the construction of modern highways, 
suited to long distance heavy traffic, necessitates 
scientific surveys of methods of highway construc- 
tion and improvement that cannot readily be made 
by a township or county. In the second place, pres- 
ent day traffic necessitates uniformity in highway 
construction which cannot be secured through local 
control. Finally, modern road construction necessi- 
tates a capital outlay far out of proportion to the 
local benefits received by owners of farms or other 
real estate adjoining the highway; and the expense 
is frequently out of all proportion to the ability of 
many local communities to pay. 


2. The Problem of Control of the By-Roads.— 
The term by-roads, it must be clearly understood, 
connotes secondary roads whose importance is purely 
local in character. Is it logical to infer that these 
roads should be financed by the local communities 
alone—that is, by the towns or townships, or the 
counties? There is a strong movenient in many of 
the states to use state revenues for the construction 
and maintenance of secondary roads, coupled with a 
complementary demand for complete local autonomy 
in controlling the direction of expenditures for such 
uses. This movement has been fostered by those 
who adhere to the so-called democratic traditions of 
local home rule, and bv groups of local political offi- 
cials whose primary interest is in the maintenance 
or extension of their petty political or fiscal powers. 


The chief argument advanced in favor of the pro- 
posal is that it is necessary for rural citizens to reach 
the main market roads by means of improved roads. 
So, here again, as we have found many times before 
in the course of our studies in state finance, we en- 
counter a conflict between traditional political theory 
and economic and fiscal principles. From the point 
of view of fiscal economy, the solution of the problem 
seems fairly clear. In our discussion of a similar 
problem in public school finance,* we were forced to 
the conclusion that state aid to weak rural school 
districts was unthinkable without state control of 
local expenditures. So, in this case, state aid for 
financially weak road districts must be accompanied 


%State financing may be supplemented by Federal aid. Indeed, a 
complete program of interstate highways necessitates in many instances 
dependence on Federal aid, as, for example, the construction and mainte- 
nance of roads through the vast national forest areas in the states of the 
far West. 

“See The Tax Magazine, Oct., 1933. 
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by a large measure of state control over the specific 
use of road funds and over the accounting for such 
expenditures. Furthermore, it would be unwise in 
any case to violate the fundamental rule that the 
county at least should be the primary unit for local 
fiscal control. To permit the smaller local jurisdic- 
tions to spend state funds at will is to invite a hap- 
hazard, unsystematic, and unbusinesslike financing 
that must defeat the very purpose desired. There is 
another vital reason for proposing that the county 
should be the smallest fiscal unit: If the purpose 
of state aid is to construct and to maintain the 
“feeder” roads that are to be integral parts of the 
main market highway system, then the state must 
necessarily employ the same scientific highway en- 
gineering methods as in the case of the main roads. 
Obviously, this cannot be done effectively or eco- 


nomically through the use of the smaller political 
units. 


In regard to the division of the revenues arising 
from the state tax on gasoline, it has frequently been 
asserted that the local rural jurisdictions are as much 
entitled to a share in the funds as are the cities, inas- 
much as they contribute to the fund. It is greatly 
to be feared, however, that a division of such revenues 
in accordance with this view would result in a very 
disappointing situation in those rural communities 
whose contributions are very small. On the other 
hand, the fact should not be overlooked in this con- 
nection that the cities have a just claim that cannot 
be ignored. If rural “feeder” roads come under state 
fiscal control, then the cities have a just claim for 
state funds in support of the construction and main- 
tenance of those streets which form necessary con- 
necting links in the state highway system. This 
claim is based upon the fact that the development 
of automobile traffic has compelled the cities to incur 
additional costs in improving and maintaining its 
main streets. If the cities stand exactly on the same 
footing as the smaller rural district in respect to 
state aid, they should, of course, be subjected to the 
same rule that has been posited as a basis of state 
aid to rural communities, that is to say, state aid 
to municipalities must also be accompanied by suffi- 
cient state control to ensure the expenditure of the 
funds for road purposes only and to secure proper 
accounting to the state for their use. 


III. Methods of Highway Finance 


UBLIC highways may be financed by local taxa- 

tion alone; by special assessments ; by a combina- 
tion of local taxation and assessments; by direct 
state taxation, supplemented by state gasoline 
taxes, and motor car registration taxes; or, in part 
at least, by public berrowing. 


1. Financing Through Local Taxation.—Inas- 
much as the construction of che main highways can 
only be adequately controlled by the states, it is 
logical to conclude that there should be no direct 
local taxation for this purpose But if the state 
assumes the entire burden of financing the main 
market highways, it is likewise logical that the state 
should aid the municipalities in constructing and 
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maintaining at least those streets which form con- 
necting links in the state highway system, even if 
it does no more than turn back to the municipalities 
a large share of the revenues from the gasoline tax. 
Furthermore, even if we grant theoretically that the 
state should assume the entire burden of supporting 
the main highways, it is very doubtful whether the 
state could or should meet the increased expenditure 
without resorting to a state tax on property in the 
local communities. Indeed, it seems as fair that the 
rural property owner should pay a smali tax for road 
building as that the city property owner should pay 
a street tax. A low rate property tax uniform 
throughout the state would be a just and fair method 
of financing in part the steadily increasing number of 
state highways.°® 

In respect to the by-roads—that is the feeder and 
minor township roads—it would be a very dangerous 
proposition to place upon the state the fiscal burden 
of construction and maintenance unless the state 
assumes absolute power in determining which roads 
are in reality integral parts of the state highway sys- 
tem, and unless the state rigidly controls all expendi- 
tures for this purpose. As a matter of fact, however, 
there is no more reason for state financing of purely 
local by-roads than there is for state financing of city 
or village streets. If they serve purely local needs 
they should be financed through local taxation. 
There is another vitally important point that has not 
been sufficiently stressed in connection with the 
popular movement to shift the financing of rural by- 
roads to the state: Even though the purely local 
roads are financed in whole or in part by the state, 
the additional burden of state expenditure cannot be 
met without resorting to a state tax on local prop- 
erty. Some one must pay the bill; and, in the present 
situation in which the states find themselves, there 
seems to be no possibility of paying the bill save by 
placing the burden where it properly belongs—on 
the local community. Our conclusion is then that it 
is doubtful whether purely local highways can be or 
should be financed without some direct local contri- 
bution from taxes imposed by the state. This view 
has recently been adopted by the United States 
Chamber of Commerce which has recommended that 
the highways in each state be carefully classified in 
accordance with general and chiefly local use, and 
that state taxes on users of highways be expended 
solely on highways of general use; while other high- 
ways should be financed by the local community.® 


2. Special Assessments.—Whatever may be our 
conclusions as to the use of direct taxation for high- 
way finance, there can be no doubt that, in the financ- 
ing of the main market roads at least, special 
assessments have been greatly misused and abused. 





5It may be interesting to note that all rural roads in Great Britain 
are now completely under the control of the various counties subject 
to the general control of the Minister of Transportation. Each county 
finances its roads through direct taxation and through Government 
grants in aid from national funds secured from gasoline (petrol) and 
motor vehicle license taxes. The local highway taxes are relatively 
high. For example, a tax bill sent to the writer by a resident of the 
urban district of Great Crosby, near Liverpool, contains an item of a 
district highway rate of 1 shilling in the pound, and a county rate of 2 
shillings, 2 pence, making a combined rate of 3 shillings, 2 pence, for 
highway purposes. his rate is about one-third of his total tax rate 
and entails a tax of almost 20 pounds sterling on a net rental valuation 
of 122 pounds. 

6 National Industrial Conference Board, The Taxation of Motor Vehicle 
Transportation, p. 193, 
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Statistical evidence shows that there is absolutely 
no correlation between the percentage increase in 
the expense of constructing modern market roads 
and the relative increase in the values of abutting 
residential and farm property. In fact, increasing 
traffic may bring about a decline in property values, 
especially in the residential sections of villages and 
cities, and on the so-called: super-highways. Spe- 
cial assessments may have a place in the case of 
roads or streets devoted mainly to local use; but, 
even here they should be sparingly used. The 
device of special assessments has been resorted to 
largely to evade tax limitation laws and its use has 
developed to a degree that must be unsparingly con- 
demned because of the unwarranted and inequitable 
burden upon real estate. In the case of modern and 
expensive state highways, there can be no question 
as to the necessity of excluding special assessments 
as a means of providing revenues for construction. 


3. State Taxation.—The state must provide the 
chief sources of revenue for highway finance. 
Whether it can do so without any sort of general 
direct taxation is a question that will become more 
serious as the burdens of such financing increase as 
they undoubtedly will. Theoretically and from the 
point of view of public finance there can be no ques- 
tion that the state highways, like the public schools, 
still confer a very real element of general benefit and 
utility upon the community as a whole, irrespective 
of any individual use, for which the community as 
a whole should pay through the agency of general 
direct taxation. To lose sight of this fundamental 
proposition, and to shift the entire burden of high- 
way finance to the users of the highway may not 
only lead to extravagance in the use of public funds, 
but also make it doubly difficult to return to what 
may be called the normal or traditional method of 
finance through direct taxation when such a neces- 
sity arises. 


4. State Taxes on Gasoline.—State taxes on gaso- 
line are approved by all students of public finance 
on the ground that users of modern highways derive 
special benefits from their use and that the consump- 
tion of motor fuel is a fair measure of the benefit 
received. Until recently at least, state taxes on gaso- 
line have been very popular—in fact there is no other 
excise tax in the entire history of taxation that has 
been borne more willingly and cheerfully than this 
one. There are indications, however, that the fre- 
quent increases in rates are causing the cheerful 
smile to be somewhat less expansive. Just how far 
this faithful friend in need of the legislature can or 
will bear the seemingly endless increases in the tax 
rate is a question that calls for the most careful 
consideration. 


A moderate gasoline tax, uniform in respect to 
every type of motor vehicle, is eminently fair because 
it is generally considered to be as equitable a measure 
of paying for benefits received as any other that 
could be devised. Viewed as a sort of rental for the 
use of the highway, a tax, even as high as four cents 
a gallon, does not equal the charge made for the use 
of the roads in the old days of the private turnpike 
companies. For example, assuming that the average 
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passenger car will run only twelve miles on a gallon 
of gasoline, a four-cent tax amounts to one- third of 
a cent per mile, while under the old turnpike com- 
panies, the charge was at least two cents a mile. 


The tax is further generally defended for the fol- 
lowing reasons: (1) It can be economically admin- 
istered. (2) It arouses little or no opposition on 
the part of the consumer, not so much because it is 
paid in small amounts, but because, during the last 
few years at least, the increase in rates has been 
offset by declining prices in gasoline; and, further, 
the consumer believes that he is receiving valuable 
specific services in return. (3) The amount of the 
tax varies with the number of miles traveled. 
(4) The tax reaches the non-resident car owner in 
an equitable manner.” The chief objection to the tax 
is based on the contention that gasoline consumption 
is inadequate as a measure of highway use in that it 
can be used only in the case of motor vehicles of 
the same type. It is freely admitted by those who 
stress this weakness of the gasoline tax ‘that there is 
no serious injustice or inequity in the case of private 
passenger cars and lights trucks; but that there is 
great inequity when this tax alone is applied to heavy 
trucks and passenger busses.’ This point is stressed 


by a committee of the National Tax Association as 
follows: 


Fuel consumption reflects the speed at which a car is 
operated only to the extent that it is driven faster than 
it was designed to run, while generally any increase in 
speed is likely to result in greater wear and tear on the 
roads—at least on certain types of roads. Failure to take 
account of differences in the weights of various vehicles 
is even more clear-cut and more important than shortcom- 
ings in reflecting rates of speed. For example, the six-ton 
truck may be three times as destructive to the average 
highway as a three-ton truck, and yet fuel consumption is 
only 25 to 50 per cent greater. But most important of all 
is the failure of the fuels tax to take account of differences 
in tire equipment. The average destructiveness 
seems to be multiplied by at least three if a vehicle is 
equipped with solid rubber rather than with pneumatic 
tires. But the amount of fuel consumed by a vehicle fitted 
with solid tires is only very slightly greater than that used 
by one with pneumatic tires.° 


Since, therefore, fuel taxes are inadequate in taking 
account of the relative destructiveness of vehicles 
using the roads, it is generally agreed that this form 
of taxation must be supplemented by some sort of 
license taxes in order to bring about a fairer distri 
bution of the tax burden between individuals. The 
committee of the National Tax Association believes 
that the tax can be accomplished in each state by the 
imposition of a fuels tax to raise at least one half 
of the total amount to be raised by special motor 


vehicle taxation and a registration tax to secure the 
remainder. 


5. Diversion of Gasoline Tax Revenues.— During 
recent years there has been a tendency in many 
states to divert the revenues arising from the taxa- 
tion of gasoline to other purposes than those for 
which the tax was originally intended. For example, 
Florida, Georgia, and Texas divert a portion of the 
tax proceeds to the public school fund, while other 
Cf National Industrial Conference Board, Taxation of Motor Vchicle 
Transportation, Ch. 4. Also various addresses and committee report, 
Proceedings of National Tax Association Conferences, 1930, p. 134-193. 


8 C. H. Sandage and R. Nelson, Motor Vehicle Taxation, 
® National Tax Conference Report, 1930, p. 159. 
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states have proposed to use a portion of the proceeds 
for purposes of poor relief or for liquidating state 
bonded indebtedness. The reason for this diversion 
is readily found: State legislatures, harassed by the 
necessity of meeting increased expenditures, have 
as a matter of expediency taken the line of least re- 
sistance. The public cheerfully accepted the tax 
when it was first imposed because the tax was small 
and the need for improved roads obvious and impera- 
tive. Asa result, state legislatures when they have 
been in need of additional emergency funds have 
turned to the gasoline tax as an ever present and 
perennial help in time of trouble. Indeed, it has 
been so easy in an emergency to add a penny to the 

gasoline tax that our legislators have lost sight of 


the fundamental principles on which the tax was 
originally based. 


Fundamentally, so one or two state supreme courts 
have held, the gasoline tax is not a tax at all but an 
imposition resulting from the exercise of the police 
power in regulating the privilege of “being or doing” 
—in this case, the using of the public highways. The 
privilege in this case is obviously an expressly spe- 
cial one, limited to the use of highw ays ostensibly 
improved for the benefit of the user. The justifica- 
tion of diverting gasoline tax funds to other uses 
than highways hinges upon the question of payment 
for general or special benefit. If the state highways 
are for the benefit of property owners along the high- 
ways or for the local community, then they should 
pay for the highways through general taxation; on 
the other hand, if the chief beneficiaries are the 
members of the “motoring public” whose specific in- 
terest is in superior construction and maintenance, 
then they should bear the chief burden of highway 
expenditures. Furthermore, if the legal concept in 
regard to the nature of the gasoline tax is correct— 
that is if the tax is a sort of toll or rental for the use 
of the highways, then it logically follows that it is 
unjust to use the resultant funds for any other pur- 
pose.than for the highways themselves. There can 
be no doubt that the hitherto general and enthusi- 
astic support of the tax is due to the fact that the 
gasoline tax was to be used for improved roads. This 
statement is proved by the common slogan, “Let the 
users of the roads pay for them.” In the light of 
our discussion, therefore, the conclusion seems to be 
inevitable, namely, that any diversion of gasoline 

tax funds to the general expense fund of the state is 
illogical and unfair and that it cannot be justified 
from any point of view whatsoever.”” 


6. State Registration and License Taxes.— here 
is general agreement among tax authorities at least 
that a state registration tax is necessary for the effec- 
tive control of the various types of motor vehicles 
that use the highways; there is also general agree- 
ment that the tax should be imposed in lieu of all 
other local or state personal property taxes. The 
imposition of license taxes at progressive rates is also 
in accord with principles of justice in taxation be- 
cause licenses granted to the various types of motor 
vehicles to use the public highways should be based 
on the probable wear and tear on the roads. The 
determination of a scientifically precise and exact 





10 Cf. Ohio Public Works, March-April, 1933, p. 3-9 
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basis for registration taxes involves the consideration 
of such factors as wheel base, gross weight, capacity 
load, and the character of the tires used; but since 
these factors are highly technical in character, a 
detailed discussion may be omitted as foreign to our 
purpose in this essay.™* It may be worthwhile, how- 
ever, to refer briefly to various plans offered as a 
solution of this phase of the tax problem. 


One solution offered by the Bureau of Business 
Research of the State University of Iowa proposes a 
three-fold apportionment of the total costs of state 
highways—namely: (1) A small registration fee 
just high enough to meet governmental costs of 
supervision; (2) a gasoline tax; and (3) a ton-mile 
tax on all vehicles with a gross loaded weight in 
excess of a predetermined minimum. The base for 
the computation of the ton-mile tax would be deter- 
mined by multiplying the miles traveled by the gross 
poundage weight of the loaded vehicle and dividing 
this product by 2000. The tax would then readily be 
determined by multiplying the tax rate by this base.” 
Obviously the chief criticism of this proposal is con- 
nected with administrative difficulties, which in the 
estimation of some otherwise friendly critics seem 
insurmountable.” 

Another solution of the problem is presented by a 
recent committee of the National Tax Association. 
The committee is of the opinion that gross weight 
of vehicles is from every point of view superior to 
any other base as a measure of highway use. The 
committee further recommends that all vehicles 
should be treated alike regardless of the purposes for 
which they are used, basing their judgment on the 
fact that it is difficult to make a distinction between 
vehicles registered as private passenger cars and 
those definitely used as commercial cars. Inasmuch 
as fully half the vehicle miles of travel on state roads 
by private cars are for business use, “there is little 
justification for the franchise idea peculiar to the 
commercial vehicles. There may have been a time 
when commercial vehicles used the roads more con- 
stantly than did other classes; but it was not proved 
by careful investigation and is probably not now 
generally true. Tf it were true, the gasoline tax is 
peculiarly adapted to meeting such a situation, and 
so no longer leaves an excuse for imposing a higher 
registration tax on commercial vehicles. In fact. 
there is more difference in use as between individual 
cars than there is between classes of vehicles.” ™ 
The committee therefore believes that the solution 
of the problem of motor vehicle taxation can be found 
in supplementing the usual gasoline tax by a gradu- 
ated registration tax based on the gross weight of 
all vehicles. 


7. Financing Through Public Borrowing.— lul- 
lic borrowing should never be resorted to for financ- 
ing road maintenance. There is no more reason for 


11Those who may be interested in the technical mechanism in the 
determination of the tax base are referred particularly to the reports 
of recent committees of the National Tax Association. See Proceedings 
of National Tax Association Conferences, 1929, 1930, 1931; also C. H 
Sandage and R. W. Nelson, Motor Vehicle Taxation. 

2C, H. Sandage and R. W. Nelson, Motor Vehicle Taxation, Iowa 
Studies in Business, No. XI. 


13 Proceedings of National Tax Association Conferences, 1930, note 


46, p. 160 
4 Thid., p. 159. 
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borrowing for this purpose than there is for a mer- 
cantile enterprise to borrow in order to meet pay roll 
expense. Adherence to fiscal principles would also 
justify the proposition that borrowing to finance 
capital expenditures for road construction should be 
sparingly used. The pay-as-you-go principle is 
peculiarly appropriate in connection with this type 
of financing. It has been an all too common experi- 
ence in local public finance to continue paying prin- 
cipal and interest on bond issues long after the object 
of the expenditure has ceased to exist. The life of 
a road bond should never under any circumstances 
cover a longer period than the life of the highway 
constructed with the funds secured by the bond 
issue. It is clear, therefore, that road bonds should 
never have a longer maturity than fifteen or twenty 
years. 

3efore any bonds are submitted to popular vote, 
there should be presented to the voters the results 
of calculations showing the total principal and inter- 
est charges to be incurred through bond issues in 
comparison with the public burden to be incurred 
through paying for the capital outlay by resorting 
to taxation alone. If more publicity were given to 
the fact that the final total public burden incurred in 
financing through borrowing may be and probably 
will be far greater than the burden incurred through 
“paying as we go,” there would probably be far less 
use made of bond issues. 


8. Motor Business Taxes.—If{ commercial passen- 
ger busses and freight trucks are subjected to gasoline 
and state registration taxes, should the individual or 
incorporated enterprises that operate them be sub- 
jected to further taxation? The answer to the ques- 
tion obviously depends upon the point of view. If 
we take as our point of view the mere use made of 
the highways we are logically compelled to answer 
the question in the negative, inasmuch as the owners 
of motor vehicles have done their whole duty when 
they have contributed to the construction and main- 
tenance of the highways. But this point of view is 
too narrow and out of harmony with the general 
principles of state finance. From the point of view 
of the public financier and of the principles under- 
lying the construction of a unified state tax system, 
the answer to the question involves an entirely differ- 
ent factor than the mere physical use of the high- 
ways, namely, the fact that these enterprises are 
business organizations and should not be considered 
as separate and apart from other business enterprises 
as subjects of common business taxes. There is no 
special merit, therefore, in the contention that special 
motor vehicle taxes absolve an enterprise which hap- 
pens to use the public highways from any further 
taxation, for the simple reason that there is a very 
decided difference in the character of gasoline and 
registration taxes which are of the nature of rentals 
for the use of the highways, and business taxes 
which rest upon an entirely different basis. 

Fundamentally, individuals or corporations, oper- 
ating busses or freight trucks are common carriers 
and should be treated as such. Other common car- 
riers, and other public service corporations, have 
been classified and subjected to varying tax burdens ; 
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therefore, it is not only just to common carriers by 
motor vehicles but it is also eminently just to other 
common carriers as well and to business enterprises 
in general, to place enterprises engaged in transport- 
ing passengers or freight by motor vehicles either in 
a special class or at least in the general class of 
common carriers for taxation purposes. Whether 
the business tax should be greater or less than that 
on other common carriers or business enterprises is 
a technical matter which is beside the point with re- 
spect to this proposition, and therefore need not 
enter into the present discussion. 


The legality of such a classification seems now to 
be beyond any question. The United States Supreme 
Court in a recent decision, Bekin Van Lines, Inc. v. 
Riley, declared again that a state has broad powers 
of classification for taxation purposes. Of course, a 
state may not impose a tax upon any part of the 
business that comes in the category of interstate 
commerce; but a state may impose a tax upon all 
carriers for the use of the highways. The Bekins 
Van Lines case arose in California, in protest against 
a state tax law which imposed a 5 per cent tax on 
the gross rec eipts of common carriers by motor ve- 
hicles i in lieu of all other taxes. The California law 
made a distinction between common carriers operat- 
ing over regular routes between fixed termini and 
other common and private carriers. The United 
States Supreme Court sustained the law and held 
that there was no undue discrimination in the classi- 
fication made by the taxing statute. In rendering its 
opinion, the Court made this significant statement: 

Appellants voluntarily assumed the position of common 
carriers between fixed termini and enjoy all consequent 
benefits.—Their use of the highways probably will be reg- 
ular and frequent and, therefore, unusually destructive 
thereto. Also it will expose the public to dangers exceed- 
ing those consequent upon the occasional movement of 
other carriers. 

The plan of classifying vehicle carriers for taxa- 
tion under the general business tax laws of a state 
has the endorsement of a special committee of the 
National Tax Association. The committee says: 

Regardless of whether the states adopt simply the flat- 
rate business income tax, as they have done in a consider- 
able number of cases, or a net income tax which is 
supplemented by some sort of specified minimum contribu- 
tion, the committee sees no reason for treating motor 
vehicle carriers differently from other classes of business 
such as electric utilities and industrial corporations. In 
other words, but for (Federal) constitutional difficulties 
there is no apparent reason why there should be a problem 
of motor business taxation aside from the general business 
tax problem, except, of course, insofar as a method of 
allocation between states would have to be developed to 
apply specifically to this class of business. There is no 
more difficulty in this allocation than in the case of other 
interstate business. 

If, now we treat carriers by motor vehicles as busi- 
ness enterprises, we should have no difficulty in dis- 
covering a just method of state taxation. They 
should be subject to a net or gross income tax or a 
combination of net income and production taxes. In 
this way only can we achieve and maintain uniform- 
ity and equity in the taxation of all business enter- 
prises. Whether the state should use the proceeds 


1% 280 U. S. 80, November, 1929. 
% Procecdings of National Tax Association Conference, 1931, p. 359. 
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of the business tax for the maintenance of state high- 
ways or for general purposes is immaterial. If we 
regard the tax as a business tax, there is no more 
necessity for segregating the resultant revenues than 
there is in the case of revenues arising from the taxa- 
tion of other common carriers or business enter- 
prises. The tax is not imposed on the basis of any 
special benefit but a general one of precisely the 
same character as taxes imposed on real estate and 
personal incomes. 


The only practical difficulty in the way of levying 
a business income tax upon enterprises engaged in 
transportation is the old one arising from the alleged 
necessity of Federal protection of interstate com- 
merce. The attitude of the United States Supreme 
Court is that interstate commerce per se cannot be 
taxed, even though the business enterprise in ques- 
tion is largely engaged in intra-state business. The 
attitude of the Court in regard to transportation by 
motor vehicle is well illustrated by a recent decision 
in the case of Interstate Transit Incorporated v. Lind- 
sey,? where the Court held that a state tax upon the 
operation of motor vehicles engaged exclusively in 
interstate commerce, being a direct burden on that 
commerce, cannot be sustained unless it clearly ap- 
pears that it is levied as compensation for use of the 
highways or to defray the expense of regulating 
motor traffic. The following is a brief review of 
the case: The state of Tennessee, i in 1927, imposed 
upon enterprises operating interstate motor busses on 
the highways of that state a privilege tax graduated 
according to seating capacity. An annual tax of $500 
was imposed upon every vehicle seating more than 
twenty and less than thirty passengers. One of the 

carriers thus affected was an Ohio corporation- 
Interstate Transit, Ince.—which operated a line of 
busses from Cincinnati to Atlanta. The company 
protested the tax. The lower state trial court sus- 
tained the company, but its judgment was reversed 
by the Tennessee Supreme Court, and the case was 
appealed to the United States Supreme Court. 


Tn its decision, reversing the judgment of the state 
Supreme Court, the United States Supreme Court 
said : 


While a state may not lay a tax on the privilege of en- 
gaging in interstate commerce, Sprout v. South Bend, 277 
U. S. 163, it may impose even upon motor vehicles engaged 
exclusively in interstate commerce a charge, as compen- 
sation for the use of the public highways, which is a fair 
contribution to the cost of constructing and maintaining 
them and of regulating the traffic thereon, Clark v. Poor, 
274 U. S., 554. As such charge is a direct burden on inter- 
state commerce, the tax cannot be sustained unless it 
appears affirmatively in some way, that it is levied only 
as compensation for use of the highways or to defray the 
expense of regulating motor traffic. This may be indicated 
by the nature of the imposition, such as a mileage tax 
directly proportioned to the use, Interstate Busses Corp. 7. 
Blodgett, 276 U. S., 245, or by the express allocation of the 
proceeds of the tax to highway purposes as in Clark 7. 
Poor, or otherwise. Where it is shown that the tax is so 
imposed, it will be sustained unless the taxpayer shows 
that it bears no reasonable relation to the privilege of using 
the highways or is discriminatory. But the mere fact that 
the tax falls upon one who uses the highway is not enough 
to give it presumptive validity. 


The Court then went on to show that the Tennessee 
Act was a part of a general revenue act which deals 


283 U. S, 183, April, 1931, 
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with practically all of the state taxes, except those 
providing for defraying highway expenditures, and 
that the revenues went into the general fund of the 
state, and concluded as follows: 

3ut since a state may demand of one carrying on an 
interstate bus business only fair compensation for what it 
gives, such imposition, although termed a tax, cannot be 
tested by standards which generally determine the validity 
of taxes. Being valid only if compensatory, the charge 
must be necessarily predicated upon the use made, or to 
be made, of the highways of the state. In the present act 
the amount of the tax is not dependent upon such use. It 
does not rise with an increase in mileage travel, or even 
with the number of passengers actually carried on the high- 
ways.—The tax is proportional solely to the earning 
capacity of the vehicle. Accordingly, there is here no 
sufficient relation between the measure employed and the 
extent or manner of use, to justify holding that the tax 
was a charge made merely as compensation for the use 
of the highways by interstate busses. We need not there- 
fore consider whether the tax exacted from this appellant 
is unreasonably large or unjustly discriminatory. 
The judgment of the state court was accordingly 
reversed. 


In the light of these decisions, it appears that the 
United States Supreme Court attaches considerable 
importance to the use of the funds secured from the 
taxation of interstate business carried on by motor 
vehicle enterprises, or if the tax reflects in some 
way the use of the highways. The problem involved 
can be solved in three ways: In the first place, in- 
terstate business might be exempt from any kind of 
business tax. But this plan is unfair because it dis- 
criminates against those enterprises of similar na- 
ture engaged exclusively in intrastate business. 

Susiness enterprise constitutes one of the logical 
bases for general taxation, the other two bases being 
real estate and personal incomes. Therefore it is 
unjust to exempt any kind of enterprise from the 
common obligation to support every grade of gov- 
ernment in the exercise of its functions. 

In the second place, a solution may be found by 
adding an amendment to the Federal Constitution 
which would permit the states to tax all business 
enterprises alike whether they carry on interstate or 
intrastate business and which wiil provide at the 
same time for the reasonable protection of interstate 
commerce. This solution of the problem is an ideal 
one, but it does not help the states to solve the im- 
mediate and pressing problems involved in business 
taxation. 

In the third place, we may solve the problem by 
devising some form of business tax that will meet 
the objections of the United States Supreme Court. 
In devising such a plan for motor vehicle enterprises, 
it is evident that the tax must be imposed ostensibly 
as a charge for the privilege of using the highways. 
In other words, the tax, in form at least, would have 
to be called a special privilege and not a business 
tax, if it is to pass muster before the Federal courts. 
The following plans were carefully considered by a 
special committee of the National Tax Association: ? 
(1) To impose on all motor vehicle business or on 
all common motor carrier transportation a state levy 
measured by vehicle mileage or ton mileage for the 
privilege of using the public highways as a place of 
business; (2) to impose such a tax and, in addition 
thereto, practically any sort of tax on interstate car- 
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riers; (3) to impose a state tax on intrastate business 
measured by gross receipts or net income and at the 
same time to impose on interstate carriers an exac- 
tion which constitutes a fair measure of their use 
of the roads. The committee seems to think that 
either the first or third plan should be chosen in pref- 
erence to the second, and that the first is to be pre- 
ferred to the third because of administrative 
considerations. The committee emphasizes the fact 
that the proposed tax is in form an excise tax and is 
to be regarded as a substitute for a business tax, 
although, in fact, it is in reality, from the point of 
view of the economist, a business tax and not a spe- 
cial privilege tax. The effects of the tax would be 
the same as though it were called a business tax in 
that the rate would be so adjusted that motor ve- 
hicle transportation enterprises would contribute to 
the public treasury a sum in proportion to their in- 
come and on the same basis of equality with other 
public service corporations. 


In regard to the technical problem of choosing a 
basic measure for the imposition of an excise tax, 
the special committee of the National Tax Associa- 
tion makes the following suggestions: 

The most exact measure practically certain to be ap- 
proved by the courts is gross ton mileage or gross passenger 
miles traveled. If the state preferred, it might measure 
the contribution by gross ton-mile capacity, that is, by 
the number of tons of vehicle weight plus the number of 
tons of carrying capacity multiplied by the number of 
miles run or by passenger seat miles as the case might be. 
In some states, the number of miles the vehicle is sched- 
uled to run might be used as the measure instead of the 
number it is actually run. From the point of view of 
justice in taxation, however, gross ton-mile capacity is an 
unsatisfactory substitute for actual gross ton-miles of 
operation.” 

The committee suggests that this plan should be 
used only in those states that have not as yet aban- 
doned the general property tax on public utility cor- 
porations, for the reason that the proposed tax is 
legally a property tax. Those states that have sub- 
stituted gross receipts taxes for general property 
taxes may find themselves just as well off by the re- 
tention of present tax methods. The main object in 
this tax proposal is, of course, the equalization of 
motor vehicle taxes with other business income taxes 
and to establish uniformity in business taxes among 
all classes of enterprises. The proposed plan is not 
ideal; it is built largely on the principle of expedi- 
ency ; but it does seem to offer a way out of the pres- 
ent difficulties involved in taxing interstate motor 
carriers as business enterprises and in bringing them 
in live with other public utilities and general busi- 
ness enterprises.”° 


General References 


National Industrial Conference Board, Taxation of 
Motor Vehicle Transportation; Proceedings of Na- 
tional Tax Association Conferences, 1925-1932; C. H. 
Sandage and R. Nelson, Motor Vehicle Taxation. 





8 Proc we of National Tax Association Conference, 1931, p. 361. 

9 Thid., p. 362. 

20 The system of taxation outlined in this essay is substantially like 
that in force in Great Britain. The gasoline tax is now 8 pence 
(16 cents) on the gallon. License taxes for commercial trucks and 
lorries runs from £20 ($100) for a one ton truck to £48 ($240) for a 
10-12 ton heavy lorry. In addition, motor transportation companies are 
subject to an income tax. 



































































The Sales Tax in 


Soviet Russia 


By PAUL HAENSEL* 





A T THE present time the chief tax in the Soviet 


Union is the general sales tax. The budget for 

1935 estimz ated this tax would yield the stupen- 
dous amount of 52,026,000,000 rubles, or 300 r. per 
capita. The second five-year plan expects from the 
sales tax a revenue of 63,000,000,000 r. in 1937.1 It 
should be noted that the av erage wages for an indus- 
trial worker amounted in 1934 to only 1,782 r. a year, 
or 150 r. a month,? and there are not very many 
whose incomes were above this level. All revenues 
of the Soviet Union in the 1935 budget amount to 


° Fualecene at Northwestern University (since 1930); formerly at the 
University of Moscow, Russia (1903-28) and Graz, Austria (1929-30) ; 
tempor arily lecturer at the London School of Economics (1928) and 
University of Chicago (1929); honorary Doctor of Munich University ; in 
Tsarist times, member of the Council (Board of Directors) of the Im- 
perial Bank of Russia; under the Soviet regime, president of the Finan- 
cial Section of the Institute of Economic Research and economic 
consultant to the Commissariat (Ministry) of Finance and other instit::- 
tions of Soviet Russia; author of numerous books and articles on public 
finance in various languages. 

1 Proyekt Vtorogo Piatiletnego Plana, off. ed., 
Below everywhere the ruble is designated by an “rr.” Officially the ruble 
(containing 100 copecs) is quoted at 85 American cents but in reality 
its purchasing power is much lower. According to a new law passed 
on November 14, 1935, foreign currency will be exchanged beginning 
January 1, 1936, at the rate of one ruble equivalent to 3 French franes 
or approximately 20 cents, but even this rate of exchange is much above 
the actual purchasing power of the ruble as may be seen from the prices 
quoted below. 

2 Speech of Kuibyshev, Izvestia, January 12, 1935. 


1934 vol. I, p. 540. 


18 


63,601,000,000 r., including 4,415,000,000 r. from sub- 
scription to new government bonds. It means that 
the sales tax yields about 90 per cent of all ordinary 
revenues of the Soviet State. The total turnover in 


the Soviet Union for 1934 was reckoned at 
61,000,000,000 r.* 


This overwhelming preponderance of the sales tax 
is due to two main causes: (1) abolition of all 
classes possessing property and (2) the crushing 
burden of governmental expenditures on socialized 
industry. ‘It suffices to say that in the budget of 
1935 the gov ernmentally owned industry required 
from the treasury an expenditure of 15,325,000,000 r., 
whereas all net profit of such state industrial under- 
takings which yield profit amounted to only 
690,500,000 r. A similar situation in other branches 
(state transportation, state agriculture, etc.) results 
in an enormous and ever inc reasing taxation. Only 
the heaviest taxation of the consumers was able to 
cover the increasing burden, and the sales tax be- 
came the only sufficiently productive source of tax 
revenue. Its rates have been constantly increased ; 
the total vield therefrom rose from 10,602 mill. r. in 
1931 to 17,693 mill. r. in 1932 and 22,998 mill. r. in 
1933. Preliminary figures for 1934 show a sales tax 
revenue of 37,615 mill. r. 

The Tax Reform of September 2, 1930 * abolished 
over fifty different kinds of taxes (particularly excise 
taxes) and replaced all of them by a general sales 
tax. Asarule, it taxes a commodity only once. The 
retail trade in the villages is done mostly through 
the so-called “cooperative” organizations. AS a 
matter of fact, they are simply somewhat more au- 
tonomous state shops which are submitted to a 
special administration, or they represent specially 
regulated productive units of artisans, etc. In such 
cooperative organizations taxable turnover is con- 
sidered the sales price of all goods sold outside the 
respective chain of the cooperative system, hence 
here exists the possibility of some py ramiding of the 
sales tax. In the cities all consumers’ cooperatives 


are now abolished and the retail trade is done 
through governmental shops only.** Private trade 
and industry are forbidden and eliminated.’ All 


undertakings are by law compelled to include the 
sales tax in the price of goods sold. 

For each branch (or section of a branch) of in- 
dustry or trade the Council of Commissars (The 
Cabinet) U. S. S. R. prescribes a definite percentage 
of sales tax. The tax is paid monthly in three in- 
stallments on the 13th, 22nd and 29th day of each 
month.® If an undertaking is unable to submit all 
the necessary data concerning its turnover it must 
pay 110 percent of the tax which would have been 
payable in the preceding month. In addition, for 
every quarter of the year and finally for the whole 
year (not later than April 1), the undertaking pre 
sents the necessary vearly returns. Heavy penalties 
ranging from 100 to 2000 r. in each case and disci- 


3 ‘Speech of Molotov, Jsvestia, January 29, 1935. 

4S. Z. (Sobraniye Zakonov = Collection of Laws USSR) 1930 N 46 
Art. 476 and Art. 477. The previous arrangement was in detail de- 
scribed in my German book: Die Finanz- und Steuerverfassung in 
USSR, Jena, Fischer, 1928. 

4a The law of September 29, 1935, § 15. 

3 The law of May 20, 1932 (S. Z. 1932 N 38 Art. 233) forbids any 
shop to be kept by private traders and prescribes “by all means to 
eradicate all speculators who try to make gains at the cost of laborers 
and peasants.” In view of increased attempts to disregard this enact- 
ment, the law of August 22, 1932 (S. Z. 1932 N 65 Art. 375) ordered 
speculators to be sent to concentration camps for from 5 to 10 years 
without the right to apply for probation in the future. 

6S. Z. 1932 N 28 Art. 173. 
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plinary punishment without trial are meted out for 
non-presentation or late presentation of returns. The 
delinquent state undertakings pay a fine of 0.1 per 
cent for each day of delay. 


Here are some of the most important rates of the 
sales tax in force at the present time (1935) : 


Toilet Soap. Best and I quality, 69%; II quality, 72% 
of price.’ 

Cotton Goods. Pure cotton finished goods, 35.6%; cotton 
goods with admixture of artificial silk produced by cotton 
factories, 25.3%; cotton fabric for further production into 
finished ‘goods, 1%; cotton thread, 34%. 

Woolen Goods. Worsted fabrics, 30.2%; 
20.3%; shawls, 55.3%. 

Silk Goods. Pure natural silk fabric, finished goods or 
thread 30.7%; rayon or natural silk with additional cotton, 
43.3%; pure natural silk goods (but not rayon) produced 
in the Caucasus and in the Middle-Asiatic Republics, 3.5% 
(with additional cotton, 1%) as special encouragement for 
silk production. 

Leather Foot-Wear and Leather Goods. 
January 1, 1935. 

Lumber and IVood Products and Furniture. 
cent, since January 1, 1935. 

Tobacco. Cigarettes, 79.3 to 91% (according to grade); 
cigars, 72%: tobacco, 79.3 to 80%; makhorka (low grade 
tobacco), 81.9%. 

Salt. 66% and higher in some cases. 

Vegetables (including potatoes), 3% and other agricul- 
tural produce (meat, eggs, milk, butter, etc.), 5%, provided 
they are acquired in decentralized way from collectivized 
farms according to special authorizations at conventional 
(prescribed) prices.2 Otherwise, they are liable to much 
higher rates; see below. 

Kerosene. 90.5% (in cities) and 93% (in villages); gaso- 


ordinary fabric 


Only 1%, since 
Only 1 per 


line 68%. 
Ice Cream. 33%; but ice cream containing eggs, 26%. 
Candy. 58% for state undertakings and 35% for industrial 


cooperatives and 38 and 24.2% respectively for fruit sweet 
paste. 

Pastry. 28% and 18% respectively (as candy). 

Fowl, Slaughtered. 1%, since January 1, 1935. 


Salmon, salted. 33%. 
Vine. 42%; vodka, 88.8%; vodka from wine alcohol, 
55.7%; cognac, 54.1%.° 


Standard rates of sales tax for certain articles 
adopted by the Council of Commissars U. S. S. R. 
beginning January 1, 1933 ?° are as follows: 


Fish (including evsieien 58.7%; sugar, 77.5% in cities 
and 86.5% in villages; rubber shoes, 86%; butter, 26%; 
vegetable oil, 39 to 71% (according to kind); margarine, 
53.9%; sewing machines, 56%; macaroni, 51.1%. 

later enactments prescribed: 


Bicycles, 13%; tea, from 48 to 86% according to grade; 
matches, 61.6%. 

Meat™ Beef, 69.5%; mutton, 68.3%; pork, 636%; veal, 
66.9%; meat by-products of 1 and 2 category, 67.8%; sau- 
sages and smoked meat, 60%. 

Canned Goods.” Fish, from 37 to 67% according to kind; 
vegetables, from 10 to 37% except canned spinach for 
which the rate is 1%; canned milk, 52%; tomato juice, 4.8%; 
jams, 21%; crabs, 24.5%. 

Cheese, from 67 to 86%.” 


With reference to the sales tax on goods produced 
by the “local” (administered by the Commissariats 
of Local Industry in the different Republics of the 
Union),’* another long list of rates was adopted by 


*It should be noted that the rate is often higher for goods of lower 
quality because the price is lower. 

8 Bulleten Finansovogo i Khoziaistvennogo Zakonodatelstva, 1935, N 20, 
o. 7%. 
*S. Z. 1932 N 19 Art. 112. 

1S. Z. 1933 N 9 Art. 48 and N 47 Art. 261. 

"Since July 20, 1935. S. Z. 1935 N 48 Art. 408. This is a consider- 
able increase in comparison with the rates of the year 1933. 

2 Since July 15, 1935. S. Z. 1935 N 48 Art. 407 and Art. 410. 

13 Since June 15, 1935. S. Z. 1935 N 45 Art. 383. 

4S. Z. 1935 N 2 Art. 12; S. Z. 1934 N 42 Art. 328 and the decree of 
the Russian Soc. Fed. Sov. "Rep. of October 14, 1934 (Sobr. Uzak. 1934 
N 38 Art. 236). 
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the Council of Commissars U. S. S. R. on March 4, 
1935.15 Here are a few rates: 


Ready-made clothing, 3.5%; knit wear, 38%; mirrors, 
40%; china, 8%; musical instruments, 7.5% (pianos, etc.) 
and 28% (others); oil-cloths, 24%; sports goods, 21%; 
purses, etc., 21%; rayon goods, 71%; tooth brushes, 1%; 
buttons (horn), 35.8%; trunks 25%. 


Rates Affected by Abolishment 
of Food Sales Restrictions 


HE apparent inconsistencies of these rates, par- 

ticularly since January 1, 1935, are due to the 
fact that the government had to sacrifice tax revenue 
in favor of some industries which suffered following 
the abolishment of food-cards and of restrictions on 
the sale of food products (see below). Such indus- 
tries, as manufacturing wood products, leather goods, 
etc., were formerly in a privileged position because 
they were permitted to pay the suppliers of raw 
materials in breadstuffs, which could not be pro- 
cured otherwise; such a system of barter and also 
payments in kind to peasants who did the transpor- 
tation for these industries cost less than now when 
payment must be madein cash. In some cases lower 
rates are due to previous or imminent further pyra- 
miding. 

The abolishment of rationing breadstuffs (begin- 
ning January 1, 1935) necessitated a change in the 
levy of the sales tax on these articles. This change 
was effected by a law passed on January 20, 1935."° 
For grain, flour, groats and grain feedstuffs a de- 
tailed table of new sales tax rates occupying two 
pages was promulgated. The new rates are given 
in rubles (not in percentages of price as prevails for 
other products), and they differ according to the kind 
of grain and the district where the tax is collected. 
It suffices to give a few rates only (in rubles per 100 
kilograms = 222 lbs.), viz.: 

Rye, from 66 to 161 r.; wheat (hard): from 76 to 171 r.; 
wheat flour (highest quality), 260 to 388 r.; lower quality, 
80 to 178 r.; cream of wheat 483 to 577 r.; rice, 791 to 885 r.; 
peas, 365 to 531 r.” 

These high rates of sales tax for breadstuffs are 
responsible for an enormous fiscal revenue. The 
population is supplied with grain, flour and other 
breadstuffs through the governmentally owned 
Zagotzerno, 1. e., the central board of grain supply."® 
How important the government considers proper 
payment of the sales tax on these articles (and of 
the so called “budget surplus” between wholesale 
price and retail price which is collected in favor of 
the Treasury) may be seen from the fact that an 
additional fiscal staff of 6,880 Treasury officials was 
appointed in 1935 at a yearly expense of 30,000,000 r.?® 

5S. Z, 1935 N 13 Art. 103, 

16S. Z. 1935 N.6 Art. 48; N 28 Art. 226; N 25 Art. 206. 

7A pe ll in retail prices for breadstuffs effective October 1. 1935 
(see below) necessitates revision of these rates (cf. S. Z. 1935 N 25 
Art. 206). Such changes in prices complicate the work of finance authori- 
ties enormously because revision of prices requires also revaluation of 
all stock. The official magazine V Pomoshch Finrabotniku (1935 
N 8/9 p. 40) reminds us that careful vigilance on the part of the finance 
inspection is necessary since on a previous occasion (January 1, 1935) 
“in many cases the (governmental) trading organizations tried to 


conceal stocks which should have been revaluated.’”’ Cf. also the In- 
structions published in Fin. t Kh. Zak. 1935, N 29, p. 10, 28 and N 30 





eke 
18 Only the Zagotzerno may transport grain, flour, etc., 
Regulation of July 25, 1935, (Bull. Fin. i Khoz. Zak., 1935, N 27, p. 20). 
9S. Z. 1935 N 2 Art. 12. The trading organization may retain only 
a definite percentage for covering its expenses, the rest being payable 
as “surplus’’ to the treasury.—Regulation of December 30, 1934 (Bull. 
Fin. i Khoz. Zak., 1935, N 5, p. 9). 
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It means controlling the work of another governmen- 
tal department, however. 


There are some special sales taxes which are col- 
lected in favor of some republican (equivalent to 
“state” in U. S.) and local budgets, viz., on raw 
cotton, 100 r. for each metric ton procured within 
the republic; on naphtha oil (including gas), 1 r. 
for each metric ton extracted; and on tobacco, 190 r. 
for each metric ton procured within the boundaries 
of a republic.” 

Free from sales tax are ores, metals, raw cotton, 
flax, hemp, scrap raw materials (production from 
such materials is, as a rule, favored by lower sales 
tax rates on finished goods, as a special encourage- 
ment for such production), yarn, agricultural ma- 
chinery, seeds, fertilizers, airplanes, building machines, 
baked bread, books and newspapers. All other turn- 
over pays the sales tax some way or other. 


Taxation and Price Policies Interwoven 


T SHOULD be noted that the sales tax policy 

of the government is interwoven with the price 
policy and its regulation of production. It is often 
difficult to find the proper explanation for the most 
complicated and detailed rules and regulations in 
this field. The legislation changes constantly. An 
enormous bureaucracy, endless instructions and a 
terrific mass of accountancy make the whole system 


most bewildering. Let us take a few individual 
cases. 


For instance, Zagotzerno (the central board of 
grain supply) must issue separate bills for every 
kind of flour although the buyer may be the same 
organization (no private persons may buy whole- 
sale), ordering on the same day, because for differ- 
ent kinds of flour (11 kinds) and districts (8) there 
are eighty-eight different rates of sales tax. If the 
railroad is in a different district from the place where 
flour will be consumed, the district of the station 
decides the rate of the tax. What a difference it 
makes can be seen from the rate of the sales tax 
which for wheat flour is 80 r. per 100 kilograms in 
the first district and 178 r. in the eighth. In cases 
where grain is sold at a lower or higher price than 
prescribed (because of lower or higher quality) a 
special recalculation of the tax is necessary. 

Grain delivered for seeding purposes is free, but 
the tax inspectors have to verify the actual disposal 
of such grain; should such grain later be used for 
feeding cattle (that requires special permission of 
the respective authorities) the sales tax must be 
paid. If the grain has been taxed, rye flour and 
wheat flour of 96 per cent quality milled from such 
grain are not taxed again; but wheat flour of higher 
grades is taxed on the difference between the rate 
of the sales tax for 96 per cent flour and flour of 
higher grades. 

Again, the collection of the “budget surplus” is not 
a simple procedure. For instance, a soviet trading 
organization in district 4 received 2,000 kilograms of 
wheat flour of 85 per cent grade. The retail price of 
such flour for this district is 3 r. 70 c., or, deducting 
4 per cent for commission (for covering expenses 
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of retail trade = 14.8 c.,), the net price is 3 r. 55.2 c.; 
the price which Zagotzerno charges for flour is 2 r. 
70c. Hence the “budget surplus” amounts to 85.2 c. 
or 1,704 r. (for 2,000 kilograms), payable to the treas- 
ury not later than 10 days after receiving the con- 
signment. All these manipulations are minutely 
regulated and supervised.2? Budget surpluses are 
collected also from certain other articles, for in- 
stance, ready-made clothing, window glass, (70 per 
cent),?? etc., sold to the population in soviet shops. 

I should add that a Soviet Russian tax inspector 
has to solve even more difficult problems. For in- 
stance, as soon as he reveals that a bakery is violating 
the prescribed recipes for baking breadstuffs, he has 
to inform the inspector of prices; in such a case, if 
the bakery has used ingredients of lower price than 
prescribed, the tax inspector must collect for the 
Treasury the difference between the prices of pre- 
scribed ingredients and the prices of those actually 
used ; if no ingredients of the prescribed recipe have 
been used, the treasury collects the full value of in- 
gredients which should have been used.”*_ If ingredi- 
ents have been used in greater quantities than 
prescribed, the inspector has to inform the commis- 
sariat for internal trade for prosecution. Imagine 
supervision of this kind on the whole territory of 
U. S. S. R., which means on one-sixth of the globe. 


Some of the largest state undertakings (Federal 
Sugar Supply, Cotton Supply, etc.) pay the sales tax 
and the above mentioned “budget surpluses” every 
day, filing returns every five days. The returns must 
show the total of operations for every day sepa- 
rately. In addition, monthly returns must be filed not 
later than on 25th day of the month following the 
transaction. If on any day the amount of tax paid is 
less than it should be, the tax inspector must collect 
a fine of 0.1 per cent for each day in default. Be- 
sides, he must recalculate the monthly report be- 
cause the last two days do not enter into the regular 
schedule (since the tax is due two days after pay- 
ment for goods.) *4 


The most amazing feature of such regulations is 
that all these payments and returns are made by 
governmentally owned undertakings to the Treas- 
ury, 7: e., the owner of all these undertakings. This 
is held necessary, however, because otherwise there 
is the danger that the people’s full capacity to pay 
taxes on their consumption will not devolve to the 
Treasury and that the Red directors might not exer- 
cise sufficient economy. Imagine the tasks of the tax 
inspector when he must make the following distinc- 
tion: the sales tax on imitation leather products of 
the governmentally owned Kozhsurrogat Trust (fac- 
tory making imitation leather products) is 1 per cent, 
but on wooden heels produced by the same Trust 
it is 7.5 per cent. Footwear laces pay a 37.2 per cent 
sales tax and the “budget surplus” of 50 per cent; 
but, when sold to cooperative artels, the sales tax is 
only 10 per cent (later pyramiding inevitable). Tax 
inspectors receive special premiums for all detected 





21 Regulations of December 29, 1934 and December 30, 1934 (Bull. 
Fin. i Kh. Zak., 1935, N 5, p. 9 and 11). 

2S. Z. 1935 N 6 Art. 49, 

°3See the official instruction in V Pomoshch Finrabotniku, 1935, 
N 5/6, p. 28 and N 8/9, p. 52. 

24 See the Regulation of Commissariat of Finance dated September 4, 
1934 (V Pomoshch Finrabotniku, 1934 N 10). 
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misstatements in taxpayers’ returns and for speedy 
collection of arrears.” 


Law Violations Frequent Despite 
Intricate and Rigerous Regulations 


HE abolishment of private ownership and pri- 

vate initiative necessitates very minute regula- 
tions. It does not prevent abuses, negligence and 
mischief, however, in spite of the fact that every- 
where, in addition to governmental control agents, 
there are numerous voluntary controllers in the form 
of labor brigades, communists youth (so called “light 
cavalry”), control posts,”® brigades for better eco- 
nomical management (khograschyotniye brigady) 
which receive special rewards for detecting existing 
defects. Soviet shops get unwanted and unsalable 
goods because the managers of the superior admin- 
istration force them to accept.27 Often state factories 
supply the state shops with defective goods, and it 
needs energetic interference of the khozraschyotniye 
brigady to detect such cases and to enforce redress. 


All private trade and industry are eliminated, but 
the socialized trade does not function satisfactorily. 
During a short time in 800 shops of Leningrad the 
controllers revealed over 800 faulty scales and con- 
fiscated 5200 faulty weights.2* The “cooperative” 
trade system (through which the bulk of the social- 
ized retail trade was done) yielded a net profit of only 
88 million rubles, whereas losses from embezzlement, 
theft and bad debts amounted to 283 million rubles 
for 1934.28 In the ORS (labor supply) of the Lenin- 
grad state industry alone embezzlements and thefts 
exceeded 2 million rubles.2° On July 1, 1934, having 
inspected 481 socialized shops, the state inspection 
of prices fined 107 persons, managers and shop at- 
tendants, sent for trial 21 persons, and sentenced 
to forced labor 20 persons.*? 


Because of “widespread” cheating of the popula- 
tion in Soviet shops, the government ordered that 
such kinds of cheating as using faulty scales, etc., 
or as violation of prescribed prices, etc., should be 
punished by imprisonment up to 10 years (the same 
penalty as for murder).** “Cases of embezzlement in 
state trade and cooperatives in different republics do 
not decrease but show tendency for increase,” says 
the Supreme Court in its decision of December 28, 
1934.38 

The prices on consumers goods are exorbitant if 
we consider the low purchasing capacity of the popu- 
lation. The average wages and salaries amount now 
to about 200 rubles a month. The highest salary 
paid, for instance, in postal service is that of the 
chief engineer, namely, from 500 to 750 rubles a 
month according to district (since January 1, 1935; 
before, 350-550 rubles); a postman receives from 


5 See the Regulation of August 1, 1934 (V Pomoshch Finrabotniku, 


1934, N 10). , 

* See the official instruction in V Pomoshch Finrabotniku, 1935, 
N 4, p. 21. 

7 Larin, I., Khozrashchyot v Sovetskoy Torgovle, 1934, p. 103. 

*8 Tzvestia, September 26, 1934. 

* Tzvestia, July 3, 1935. 

3% Tzvestia, April 11, 1935. 

31 Tsvestia, August 6, 1934. 

= Law of July 25, 1934 (S. Z. 1934 N 41 Art. 325). Cf. Order of 
the Supreme Court July 3/4 1935 (Bull. Fin. i Kh. Zak. 1935 N 29 
p.. 37): 

% Reprinted in Bulleten Fin, i Khoz. Zakon., 1935, N 2, p. 40. Cf. 


S. Z. 1933, N 13 Art. 76. 
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85 to 149 rubles in large cities and from 67 to 129 
rubles a month in other places.** It suffices to com- 
pare these salaries with the retail prices of some 
commodities in the official Soviet shops in 1935, 
namely : 

Soap, best quality, 4 rubles 50 cop. a kilogr. (=2.2 1b.); 
first quality, 3 r. 50 c.; lowest quality, 2 r. 50 c.; sausage 
or frankfurter, 14 r. a kilogr.; milk, 1 r. 40 c. a litre (quart) ; 
fish, from 4 r. 50 c. to6r. 50 c. a kilogr.; cocoa, 68 r. 80c. a 
kilogr. (sic!) ; in boxes, 9 r. for 125 grams (=4.4 02.) ; a bed 
(without mattress), from 154 to 240 r.; scissors, from 3 r. 
85c.to5r.75 c.; a frying pan (10 cm=4 inches in diameter), 
4 r. 30 c.; one linen table cloth and six napkins, from 50 to 
70 r.; one pair of socks, from 1 r. 35 c. to 3 r.® 

This means that for his monthly salary even the 
best paid postman is able to buy only twenty-three 
pounds of frankfurters, or only one bed without a 
mattress, or only five pounds of cocoa! The quality 
of goods is often very poor as may be seen from 
constant complaints in the Soviet press and from 
official reprimands and admonishments.** In the 
shops even of the Moscow district it is often impos- 
sible to find such articles as matches, cigarettes, 
makhorka, sugar, sausages, salt, soap, etc., not to 
speak of such “highly deficit” (7. ¢., rarely to be 
found) articles as buttons, press-buttons, pins, china, 
etc.37 “Now I earn as much as 400 rubles a month,” 
declared the proud textile worker Korolyova (she 
was specially honored for highest output), “and 
although I am 37 years old, I would like to look as 
a woman of 25, but there are so few articles for sale 
and it is impossible to dress properly” (/zvestia, Oc- 
tober 16, 1935). Since all workmen are now paid on 
piece work principle, the abolishment of food cards 
and of other rationing of consumption became 
necesSary. 

Beginning January 1, 1935, the sale of bread and 
of some other necessaries was permitted without spe- 
cial food cards. The rationing of consumption by 
means of food cards did cost the treasury yearly 
300 million rubles or 8 rubles per rationed person. 
An artificial maintenance of prices for rationed goods 
on a lower level than required by the conditions of 
the market became impossible and led to wide- 
spread speculation in spite of drastic prosecutions. 
The compulsory supply (tax in kind) of food prod- 
ucts to the government (see below) was very suc- 
cessful last year. This is attributable partly to 
excellent crop and partly to the enactment of a law 
under which peasants of districts where full quota 
of supply has been fulfilled were permitted to sell 
some of the food products to the public directly in 
local markets and railroad stations (no intermedi- 
aries are permitted, however). [ven such a slight 
concession to free internal trade was sufficient to 





34 These are the new increased rates in effect since January 1, 1935 
(Bull. Fin. i Khoz. Zak., 1935 N 11). 


35 Compare the new prices prescribed by the law of September 25, 
1935 (below). In general, with reference to price regulations, see the 
Ordinance of STO of January 26, 1932 (lzvestia, February 29, 1932), 
S. Z. 1933 N 27 Art. 161 (cooperation) and S. Z. 1933 N52 Art. 304 
(heavy industry). 

% See, for instance, S. Z. 1932 N 83 Art. 515. The preamble to the 
decree of September 14, 1935 concerning school supplies declares: 
“Paper used for notebooks is of poor quality. Pencils are made of 
unsatisfactory wood and of poor plumbago which breaks when sharpened. 
Penholders to a great extent do not fit the purpose and pens do not 
keep ink and tear paper.’”’ (Pravda, September 15, 1935.) 

37 Tzvestia, September 8, 1935 and decree of the government concern- 
ing cooperative trade of September 29, 1935 (Pravda, September 30, 
1935). 
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induce the peasant to pay the tax in kind as quickly 
as possible. 

The abolishment of bread cards meant a rise in 
the price of bread, however, and necessitated an in- 
crease of wages and salaries in governmental depart- 
ments and in state undertakings, by 4,200,000,000 
rubles or about 10 per cent of total pay-rolls.** A 
uniform price for baked bread, flour and grits was 
introduced January 1, 1935. Since October 1, 1935, 
the prices for these articles have been lowered and 
they are fixed at the following level per kilogram 


(2.2 Ibs.) : 


Bread.—Rye bread, from 60c. to 1 r. 35 c., according to 
district; wheat bread, best quality, 95 c. to 2 r. 50 c.; flour: 
rye, 90 c. to 2 r. 60 c.; wheat (best), 1 r. 30 c. to 4 r.; cream 
of wheat, 4 r. to 5r.; macaroni, 3 r. 20 c. to 5 r.; 


; rice, 4 r. to 
6 r. Se. 

It should be noted that until October 1, 1935, it 
was forbidden to sell more than two kilograms of 
baked bread or more than one kilogram (2.2 lb.) of 
flour to a customer at a time.*® This rule seems to 
be abolished by the law of September 25, 1935, 
although it does not mention that explicitly. At the 
same time a detailed official instruction containing 
61 paragraphs was issued by the Commissariat 
(Ministry) of the Interior Trade with reference to 
the sale of baked bread; it outlines the manner of 
keeping bread in the shops, prescribes the way 
to cut bread, namely, white bread with a dry knife, 
whereas “black” or rye bread should be cut with a 
wet knife, the water to be replaced every two hours, 
how to clean the shop, how to avoid lines of custom- 
ers, etc. 

The law of September 25, 1935, lowering the price 
on bread and breadstuffs, also abolished, beginning 
October 1, 1935, ration cards on meat and meat prod- 
ucts, fats, fish and fish products, sugar and potatoes 
although it limited the sale of meat, fish and sugar 
to two kilograms and of fats to half a kilogram per 
customer at a time. “Relentless fight” against all 
attempts of speculation is ordered. Definite retaii 
prices on all these products (with variations accord- 
ing to district) were proclaimed. Here are given a 
few of these prices for zone 4, 7. e., Moscow, Lenin- 
grad and some of the central districts of European 
Russia (per kilogr. = 2.2 lb.): 

Meat.—I quality, 7 r. 60 c.; II quality, 6 r.; IIT quality, 
5 r.; sausages—I quality, 10 r.; "extra avality, 12 r.; “Poltava” 
kind, 17 r.; fish (frozen zander), 3 r. 80 c.; sugar, granulated, 
4r. 50 c. and refined 4 r. 90 c.; butter, salted 1 quality, 15 r.; 
sweet, 16 r. 50 c.; margarine, 10r. 50 c.; potatoes: in Mos- 
cow, 30 cop. and Leningrad, 35 cop. 

In some places managers of Soviet shops tried to 
deceive the public by offering meat of lower quality 
at prices prescribed for higher ones. Consequently, 
the Commissariat of Interior Trade ordered that 
every piece of cut meat should carry a special price 
mark and that meat of different quality should be 
kept on different shelves: upper shelf for meat of 
I quality, middle shelf for meat of II quality and 


lower shelf for meat of III quality with special signs 
denoting each shelf.*? 


38 See the table of wage increases for different categories of emnloyees 
in the Bulleten Fin. i Khoz. Zak., 1935. N 1. For instance, in Moscow 
a textile laborer received an increase of 25 rubles and an office worker 
an increase of 15 rubles a month. 

*® Law of December 7, 1934 (Izvestia, December 8, 1934). 


49 See Bulleten Fin. i Khoz. Zakon., 1935 N 7 and N 30 (wholesale 
trade in bread). 


“! Tzvestia, October 15, 1935. 


January, 1936 


Rural Population Subject 
to Special Levies 


SHOULD be noted that the rural population 
is submitted to compulsory deliveries to the gov- 
ernment, namely, in grain,*® rice, sunflower seeds, 
potatoes,** beans, wool,** meat,*® milk *® and butter. 
The quantity of delivery depends on the district and 
the area of planned (prescribed) acreage or the num- 
ber of cattle, the class of peasants, etc. For instance, 
collective farms of the Ukraine supply compulsorily 
on the average 230 kilograms of grain per each 
hectare (2.5 acres) of planned acreage, whereas indi- 
vidual peasants supply 280 kilograms. Compensa- 
tion paid for such deliveries is very small. The 
deliveries in kind require an enormous apparatus and 
severe regulation. Abuses, embezzlements and 
waste are frequent in spite of drastic prosecution.** 
In addition, the treasury collects the so called 
garnts tax in kind, namely, from 9 to 12 per cent of 
grain brought for milling to the grain mills is re- 
tained as tax.*§ 
sometimes grinds grain by hand secretly at home. 
The Procurator (attorney general) of USSR on 
February 19, 1935, ordered severe prosecution of 
such cases.*® The collection of garnts tax is quite 
unsatisfactory and cases of embezzlement are not 
infrequent. The Procurator orders for such cases 
application of the law of August 7, 1932, for “the 
protection of socialist property,” which prescribes 
capital punishment as the highest penalty.®°° Other 
agricultural produce, such as cotton,*? flax, hemp, 
tobacco, beetroot, caster oil seeds, kenaf, mustard 
seeds, soy bean, vegetables, etc.,°? are supplied to the 
government compulsorily by means of special con- 
tracts. Nevertheless, it amounts to a tax measure 
because the price paid is below any normal standard 
and non-fulfillment of contracts is a criminal 
offense.** 
For the use of a tractor, which is supplied by the 
state tractor stations, from 20 to 25 per cent of the 
harvest must be paid to the station. 


For the pleasure of eliminating all private trade 
and as a consequence of introducing a socialist order, 
the Russian people who before the Communist Revo- 
lution supplied all Europe with food products now 
limits the sale of most important foods, charges ex- 
orbitant prices for all necessaries of life, levies a 
monstrously high sales tax, particularly high on 
food, and enjoys the most terrific bureaucracy. And 
this is done in the eighteenth year of Soviet rule! 


42 See the legislation S. Z. 1933 N 16 Art. 95 and N 62 Art. 375. 

@S. Z. 1935, N 35, Art. 158. 

*# Law of February 23, 1935 (Izvestia, March 4, 1935). 

4S. Z. 1934, N 46, Art. 362 and 1935 N 19 Art. 159, 

46S. Z. 1934, N 60, Art. 440. 

47 See the decree of the Council of Commissars RSFSR of November 
20. 1934 (Sobr. Uzak., N 62 Art. 360) and the Circular Letter of the 
Supreme — USSR of April 21, 1935 (Bull. Fin. i Kh. Zak., 1935, 
N 13, 41 

4s fen the legislation in Bull. Fin. i Khoz. Zak., 1935, N 10, 13, 15, 
18, 25, 27 and 29. Beginning October 1, 1935 compensation is given 


for retained quantities as is given for compulsory deliveries (S. Z. 1935 | 
For individual farmers the tax is 10 per cent and for 


N 48 Art. 397). 
kulaks (well-to-do peasants) 25 per cent higher. 
49 Reprinted in Bull. Fin. i Kh. Zak., 1935 N 15, p. 42. In one raion 
(county) only there were discovered 119 hand mills during one month. 
50S. Z. 1932, N 62, Art. 360. 
31S. Z. 1935, N 13. Art. 98. 
52S. Z. 1935, N 17, Art. 132; S. Z. 1935, N 19. Art. 160 (vegetables). 
33 Law of September 21, 1935 (Izvestia, September 27, 1935). 
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Taxation of 
Eeonomic 


Surplus 


N THE May (1935) issue of THe Tax MaGaZINE, 
] there appeared a summary by Professor Merlin 

H. Hunter, University of Illinois, of a Doctoral 
dissertation by Mr. P. N. Tsu of Peiping, China, 
the import of which appears to be that there are 
large amounts of surplus income and that income, 
inheritance, and gift taxes combined with special 
taxes on capital gains and other chance gains would 
reach a considerable portion of this surplus.1. The 
purpose of this reply is to question the proposal in 
theory and as a practical measure.? The validity of 
the concept of economic surplus being the base of 
a taxation system is open to several lines of inquiry: 
(1) Do the assumptions and limitations of the idea 
present enough definiteness to make surplus income 
a measure of taxable capacity? (2) Does not the 
application of the idea call for something in the way 
of social control that we have not attained and, once 
attained, may not the reason for the existence of 
surplus taxation dwindle away into a minimum? 
and (3) Are there administrative, constitutional, and 
fiscal objections to surplus taxation as a system that 
would preclude walking the path straight as Pro- 
fessor Hunter advocates ? * 


Professor Hunter defines the concept of surplus 
as “that part of payment or accretion of purchasing 


*Professor of Business Administration, Ashland College; Member, 
t.egal Publications Board, Northwestern University School of Law. 
While the writer wishes to acknowledge the help of Professor James W. 
Martin, Director, Bureau of Business Research, University of Kentucky, 
Professors Frederick S. Deibler and Herbert D. Simpson, Northwestern 
University School of Commerce and Professor Thomas M. Dickerson, 
Western Reserve University, it is to be understood there is no unanimity 
respecting the conclusions reached. 

1 Hunter, “The Taxation of Economic Surplus” (May, 1935) The Tax 
Magazine, p. 270. 

2Any dispute over the genesis of the doctrine of the taxation of 
economic surplus as a clear-cut concept is academic, but we have found 
its genesis to be with Alfred Marshall, a neoclassicist, and not with the 
classicists in their doctrine of rent. The recognition of surplus in rent 
by the classicists was no more than the Physiocrats had done. Taylor, 
The Taxation of Surplus (1932 Master’s thesis) University of Kentucky 
25ff. Marshall presented three concepts of surplus: (1) consumer’s; (2) 
producer’s; and (3) society’s. Of producer’s surplus, Marshall developed 
two varieties: (1) worker’s; and (2) saver’s. Marshall made certain 
theoretical assumptions as to the validity of the concept. Free will was 
a necessary premise. The more socialized society becomes, the most 
accurate statement of a person’s desire to produce could only be joint 
inasmuch as that person would only be one among several joint factors 
of production. As increased units of production turn out, the urgency 
of the need for the earlier units being likely to vary must also be taken 
into account. Allowances for differences in sensibility and wealth must 
also be made. Direct, indirect, and alternative costs must be allowed 
as an offset to any surplus. Principles of Economics (1925 ed.) Appendix 
at 830 ff., footnote p. 126, appendix vi, note, pp. 841-42, pp. 831, 587, 
879, and 133 footnote. 


In which the author takes 


vigorous issue with the sur- 
plus taxation principles out- 


lined in a previous article 


By ORBA F. TRAYLOR* 


power which is not necessary either to maintain the 
service of a factor of production, or to its necessary 
or desirable increase. Such surplus income 
is tested by necessity; it is an economic notion, 
stripped of all ethical connotation.” Also it is stated 
that “the special ability in surplus income 
depends upon a functional or qualitative test.” 
“It is only upon a clear realization that the 
problem of taxation is primarily economic, and only 
secondarily ethical or political, that our tax system 
may be recast along more scientific lines.” The de- 
fense of such a system of taxation predicates itself 
“upon the distinction of cost and surplus in the pay- 
ments for the services of the factors of production.” ¢ 


I. Definiteness of the Concept 


(a) As an Economic Concept 


HE economic concept that Professor Hunter has 
in mind is admittedly one premised upon compe- 
tition, the efficacy of which to expose surpluses is 
in turn dependent upon the orthodox theories of eco 
nomic margins.’ Margins in economics are limits 





Most of the criticisms of Marshall’s concept have revolved around 
delimiting its scope and applicability. The point has been taken that 
fulfillment should be thought of instead of pleasure in interpreting satis- 
faction. Mayer, ‘“‘Consumer’s Surplus” (1926) American Economic Review 
77-80. Only by so doing can the different levels of desire be reduced 
to a common deneminator. This is perhaps a too theoretical considera- 
tion for Professor Hunter’s presentation to include. The most damag- 
ing attack on the validity of the concept is that surplus can only exist 
during periods of transition and adjustment. Miller “Utility Curves, 
Total Supply and Consumer’s Surplus” (1927) Quarterly Journal of 
Economics 301, 305, attacks consumer’s surplus on this score. Pro- 
ducer’s surplus, it would appear, is susceptible of the same sort of 
criticism. 

Messrs. Tsu and Hunter have some support in applying surplus 
theory to taxation problems, but such support is wholly in theory. 
Marshall, for instance, thought the chief applicability of the concept 
would be in estimating the effect of different schemes of taxation upon 
the public welfare. Op. cit., p. 133, footnote. Taussig believes the chief 
application of the concept is in the taxation of funded incomes. Principles 
of Economics (1912) vol. II, p. 490. Robinson treats surplus taxation 
in his Public Finance, passim in connection with incidence and land and 
excess profit taxes. Shirras gives surplus taxation more attention de- 
claring that those countries which practice first-rate finance have within 
the past decade paid more respect to surpluses. The Science of Public 
Finance, passim. However, he does not do more than mention sources 
as the idea is not developed. Hobson, of course, not only builds a 
system of taxation based upon the concept, but makes it the core of his 
whole system of economics. See particularly Taxation in the New State 
(1920), Economics of Distribution (1900), Industrial System (1909), and 
Work and Wealth (1914), passim. Patten developed the idea of social 
surplus but also with little practical effect. Tugwell, editor, Essays in 
Emonomic Theory (1924). 

3 Hunter, supra note 1, 304. 

* Tbid., 270 ff. 

3 Foreman, Efficiency and Scarcity Profits (1930), 289. 
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or borders which mark off divisions between phe- 
nomena, i. e., margins of demand prices, costs, 
productivity, surpluses, etc. The margins of sur- 
pluses opened to view by the magic of fair compe- 
tition conceivably might arrange themselves along 
this possible hierarchy of being appropriable by tax- 
ation. First, scarcity extortions from whatever 
source might be taxable. Then monopoly returns 
would be taken as being without any economic ex- 
cuse. Next in order of taxability might be those dif- 
ferential returns based upon the intensive and 
extensive margins which are so familiar to economic 
theory.’ These latter exist as between groups as 
well as between members of the group. Then, 
whenever an individual or firm happened to be in a 
economic position preferable to some other alterna- 
tive possibility, a theory of alternative surpluses 
might justify further taxation. Marshall’s quasi-rent 
idea (costs from the long run point of view are not 
such from the short run point of view) might justify 
taxation still further. Professor Hunter states that 
“the best that can be done is to depend upon the 
assumption that the surplus varies with the amount 
of income. With the provision for some necessary 
adjustments, allowances, and exemptions of lower 
incomes, hard cases may be minimized and the criti- 
cism of the distributional inequality of this method 
is greatly minimized.” If this be the best that can 
be done, Professor Hunter is doing no more than 
reiterating grounds for graduated income and in- 
heritance taxes that have been urged for the past 
seventy-five years at least. Such is not the view of 
Hlobson—the foremost advocate of surplus taxation 
today.® 

In avoiding the full implications of the concept, 
Professor Hunter comes close to denying the quali- 
tative nature of the concept with which he starts 
out as a premise.® The very attempt at a statement 
of what portions of surplus income should be taxed 
evidences the abstruse, qualitative, and tenuous na- 
ture of the concept. If competition either actual or 
potential did not exist, there would be no practical 
way of isolating these different possible types of 
economic surpluses other than in theory.?° That fair 
competition either actual or potential does not exist 
as a matter of fact is only a truism to the realist. 
The adoption of the surplus principle completely 
would call for more than a mere injection of the au- 
thoritative element. It would very likely call for a 
greater degree of social control than we have had 
through taxation as a device at any time heretofore. 
The most vigorous attack upon the concept is that sur- 
plus can only exist during periods of transition and ad- 
justment."* This is assuming all production to be upon 
a functional basis (each business performing work 
properly assignable to its character). Given time, pro- 
duction would be arranged at regular intervals of 


® Bye, Principles of Economics (1925) 400-401, Davenport, Economics 
of Enterprise (1918), 53. 

™The extensive margin marks the extreme outer limit beyond which 
producers will not choose to carry production. The intensive margin 
marks the limit beyond which they will not carry intensivity in pro- 
duction. Bye, supra note 6, 401. 

8 Supra note 2. 

® Supra note 1. 

Traylor, supra note 2, pp. 34-35, 60-70, 85-93, 106-114. But cf. 
Fisher, A. Statistical Method for Measuring Marginal Utility and Testing 
the Justice of a Progressive Income Tax (1927) Essays Contributed in 
Honor of John Bates Clark, 157-193. 

1 Miller, supra note 2, 305. 
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the proper amounts so as to avoid any taxable sur- 
plus arising. If surplus income arises and can only 
exist during periods of transition, then the very 
philosophic basis of the concept is criticizable be- 
cause of its unstableness. 


(b) Asa Comprehensive Concept 


In theory, the concept of surplus income becomes 
more slippery once it is attempted to make the 
concept more realistic by incorporating ethical, psycho- 
logical, and social considerations. These considera- 
tions are the essence of the surplus concept as a 
qualitative one which Professor Hunter professedly 
accepts and may become even more important in 
determining what is surplus than simply the abstract 
economics of the situation. From a realist’s point of 
view, their exclusion will not only make the line 
between costs and surpluses more indefinite but their 
exclusion will cause that line to be more arbitrary 
as well.’? The economic concept involves a causal 
assumption that is mechanistic and unreal. Once the 
attempt is made to make the surplus concept com- 
prehensive by including them, then the concept is in 
the nebulous realm that is familiar enough to human 
welfare economics. It is believed that such a result- 
ant indefiniteness is the explanation of the paradox 
of Professor Hunter’s rejection of ulterior purposes 
in his theory of surplus while at the same time he 
labels the surplus concept as a qualitative one. 

From the ethical point of view, it is very readily 
perceivable that qualitative considerations (consid- 
erations having to do with kind as opposed to quan- 
tity) are part and parcel of any attempted economic 
definition of surplus.%* For instance, it is conceivable 
that the Henry George justification of the taxation 
of land might be just as important in determining 
whether land will diminish in fertility as much as 
any theory of economic margins would. What are 
economic margins but incorporations of ethical 
slants in part? Here the taxation-of-economic-rent 
advocates would deprive themselves of good thunder 
to exclude such moral and ethical considerations 
from their concept of surplus. Heavier taxation of 
capital has been defended on the ground that some 
part of the incomes received by those representing 
capital is due to the greater advantages they age 
over labor in any question of division. Indeed, i 
may be argued that one of the chief reasons for ex- 
empting capital from taxation has been a moral one 
based upon ethical reasons.* In reality, what is 
income, will depend upon our definition of it. To 
make any theory of surplus realistic, the simple fact 
must be recognized that the conditions necessitating 
a definition change continuously. While the propo- 
sition is untenable that no one individual deserves 
greater profits than another, regardless of service per- 
formed, vet the idea is present in all of us to some 


122 We are not alone in stressing the indefiniteness and difficulty of the 
distinction between cost and surplus. See Carver, “The Ethical Basis 
of Distribution and its Application to Taxation” (1895) Annals of the 
American Academy of Political and Social Science 88; Stamp, “Special 
Taxation of Business Profits” (1919) Economic Journal 420. 

13 The sense in which these terms (qualitative and quantitative con- 
siderations) is used is that commonly used in chemistry in contrasting 
qualitative with quantitative analysis. ‘Whenever we note the presence 
of a certain element in a sociological complex, we are stating a qualita- 
tive proposition. When we are in a position to designate . . . the 
intensity of that element, our proposition becomes quantitative.’ Pareto, 
The Mind and Society, edited by Livingston yg Vol, 1, p.. 73. 

4 Palmer, The De finition of Income and the Comparison of Class 
Income Doctoral dissertation (1928) University of Wisconsin, 26-27. 
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extent. Any concept of surplus that excludes the 
ethical angle is overlooking the fact also that in the 
attempt to exclude certain considerations, which may 
he more intangible than purely economic ones, there 
are certain ethical results. The ethics is there in 
spite of attempted exclusion or inclusion. 

The same conclusion is true respecting psychologi- 
cal considerations as any statement of the surplus 
concept involves the reactions of human beings. The 
test of surplus according to the economic definition 
is the diminishing of production. There are returns 
which are without this test. For instance, if it be 
a windfall (unanticipated gain, as a legacy), there 
is no differential return there to isolate; nor is there 
any monopoly question necessarily. Nor is it a ques- 
tion of scarcity bargaining power of any other sort. 
\ windfall is something not tied up with economic 
analysis of any sort. Yet windfalls to some surplus 
taxationists would be among the first returns to be 
taxed. The psychological effect of a tax upon sav- 
ings is also to some extent independent of the eco- 
nomic decrease or increase of capital goods. <A 
Victorian’s slant of mind makes capital of more im- 
portance than it would be were the consumption of 
goods the primary concern. In fact, is it not the 
belief largely here that makes for immunity from 
taxation or for heavier taxation? It is doubtful 
whether the surplus concept may be effectively 
divorced from such psychological considerations. 
When we come to consider profits as a necessary 
return to maintain production, it is also conceivable 
that a society bent upon their perpetuation as being 
the mainspring of economic effort will cause profits 
to be treated with more leniency than a socialistic 
society bent upon their destruction as motives. It 
would seem that any economic concept of surplus 
tested by necessity would necessarily involve some 

set of psychological incentives. 


Nor should social considerations be excluded from 
the theoretical concept of surplus. Different rates 
of returns exist as between occupations, professions, 
and businesses. While individual capital may be 
encroached upon, social capital offers the irreducible 
minimum unless such taxation is justified for other 
reasons. From the social point of view, it would 
appear that the surplus nature of profits would he 
more readily apparent. 


(c) Classification Difficulties 


Once it be admitted that the qualitative aspects 
of a concept of surplus must be recognized, then the 
demand for a more accurate analysis becomes only 
too evident. The discussion above has been con- 
cerned with the definiteness of the surplus concept 
per se and once the qualitative nature of the surplus 
concept is to be given full recognition. The inquiry 
here is concerned with designating whether a surplus 
return is ethical, psychological, social, or strictly 
economic in character. Sori instance e, are differential 
margins economic or psychological, i. e., due to eco- 
nomic fertility, position, endowed native intelligence. 
etc., or to legitimate economic effort? Is a fortui- 
tous return a gratuitous one (a psychological sur- 
plus) or is it an economic surplus partaking of the 
nature of a monopoly return? It might very well be 
either alternatively or both at the same time. Diff- 
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culty is also present in determining whether custom 
is a psychological, ethical, or social surplus or cost. 
One type may very well slip into the other. Such 
specific inquiries may very well be foreign to eco- 
nomic theory, but more precision in analysis than ex 
ists at the present stage of surplus taxation theory 
would be necessary to run the gamut of the courts 
and be held constitutional. 


II. Asa Means of Social Control 


N Professor Hunter’s presentation it is not clear 

how surplus taxation fits in with any concept of 
social control. If surplus taxation be attempted to 
be made more than an economic concept to include 
possible ulterior uses, then an important consequence 
flows from the attempt. Taxation may be a proper 
tool for social control and once conceded, the ques- 
tion arises whether or not there are other devices 
of social control that may be as effective, or even 
more so, to effect the control of society to the extent 
that the economic concept of surplus calls for such 
as price-fixing, legislation, expropriation, public 
ownership and production, court decisions, limita- 
tions on profits, minimum-wage laws, standards of 
production, activities on the part of government such 
as child welfare, education, recreation, security for 
old age, etc.!® It is believed once the fiscal function 
of a tax system is departed from, to the extent that 
it is necessary to do so to accept the economic con 
cept of surplus taxation that Professor Hunter 
accepts, that one is tearing the thread of an endless 
skein of this thing called social control. To label 
it as economic with ulterior purposes excluded is 
only to let us in through the back door of a full 
fledged scheme of such control. As has been pointed 
out above, the foundations of the economic concept 
lay in competition and the capitalistic state, but the 
ultimate objective of surplus taxation being one par 
ticular brand of ethics, ac cording to those who have 
advocated surplus taxation, is something which once 
attained gives rise to the query whether or not the 
other devices of social control may be more efficacious. 


III. Practical Considerations 


HE following possible objections are not to be 

taken as being directed against the theoretical 
basis of the concept of surplus taxation. They are 
only difficulties which while not insuperable would 
offer practical obstacles to the adoption of a surplus 
taxation plan. 


(a) Administrative Objections 

To get at what is surplus involves the adminis- 
trative difficulty of isolating surplus returns. Stu- 
dents of public finance are not likely to forget the 
valuation problems met in distinguishing ground 
rent from improvement values. The mere mention 
of possible cost elements in land returns would throw 
fright into a surplus taxation advocate less timid 
than Messrs. Hobson, Tsu, or Hunter. Some of 
these possible costs in the case of taxation of land 
might be along the following lines. Capital improve- 





1 Clark, Social Control of Business (1926) 15-16 et. seq. 
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ments should be exempted. Maintained fertility has 
also been considered as a cost in land returns. If 
maintained fertility be a proper cost, why should not 
improved fertility be a cost return entitied to be ex- 
empt as well? “These are all direct phy sical costs 
which cannot be avoided. Then there is the psycho- 
logical cost which must not be taxed if the landowner 
is to put the land to its most productive use. If 
people view with complacency absentee ownership, 
then to tax land is to disregard the emotional sta- 
bility of the taxpayers. Even when the realm of 
what is considered by some to be pure surpluses is 
reached such as windfalls or monopolies, there are 
many discordant voices. Wells, for instance, thought 
the market value of land was only the “reflection of 
the value of the productive capital upon it and its 
immediate vicinity.” *® There are many who con- 
sider land returns as similar to wages, salaries, or 
profits. “To imagine the receiver of rents as uni- 
formly passive and the receiver of dividends, who 
has given orders that they should be paid to his bank 
as uniformly active, is grossly perverse.”?7 Re- 
specting urban land values, there is the view that 
the real estate business is becoming more and more 
a profession upon a functional basis. Marshall was 
able to see a partial fallacy in the economic rent idea 
when he stated that it was only the area of the sur- 
face of the globe and not the available land that dif- 
fered from other capital instruments.’* In other 
words, the view is partially recognized that man 
creates nothing; he only transforms materials; he 
must pay for everything he obtains. Ely has lucidly 
pointed out many indirect costs that attach to the 
ownership of land.” 

Many of these items the surplus taxation advocate 
would not quarrel over as being costs. The quarrel 
primarily would arise as to where costs stopped off 
and surpluses began and vice versa. Land returns 
were selected here because economic rent respecting 
land has always been considered by some as one of 
the most taxable of sources. The same administra- 
tive difficulties would arise where the source was 
labor, capital, or profits.”° In fact, the administrative 
difficulty is inevitable if the validity of the concept 
of surplus i is based upon qualitative and not quanti 
tative considerations. 

There is a complete dearth of accounting and sta- 
tistical data that would indicate what surpluses and 
costs there are and where they are. Further, it is 
not likely that there ever will be such data. The 
very nature of the surplus concept being qualitative 
will preclude any quantitative computation with any 
great degree of facility. 


(b) Constitutional Objections 


Many possible constitutional objections occur 
readily. To the extent that surplus taxes might come 
to be based upon property, the proposal might be 
invalidated partially, as a Federal proposition, by 
the provision in the Federal constitution which spe- 
cifies that no direct tax shall be laid unless in propor- 
tion to population.**. The tax law also would have 





16 The Theory and Practice of Taxation (1911), 419. 

7 Cannan, A Review of Economic Theory (1929), 403. 
18 Supra note 2, 249. 

1% The Taxation of Land (1921) N T A Proc. 
* Traylor, supra note 2, pp. 70-71, 
1 Article I, section 9. 


, 250-253, 
99-100, 122-124. 
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to be drawn carefully to avoid the constitutional op- 
probrium of being an improper delegation of legis- 
lative power. To the extent that the Supreme Court 
would look behind the guise of the proposal’s being a 
revenue measure to what some of its proponents 
claim it really to be (a plan whereby production is 
to be stimulated to greater efficiency) then the plan 
might be invalidated because of the lack of any police 
power upon the part of the Federal Government and 
the infringing upon the jurisdiction of the states. 
The courts would be flooded with due process cases 
because of different conceptions of what constituted 
surplus income. 


As a state proposition, Illinois, for instance, would 
not countenance the plan because of the provision 
in its constitution which provides that taxes are to 
be paid in proportion to the value of one’s property.” 
The surplus proposal would clearly violate the uni- 


formity provision as income has been held to be 
property. 


(c) Fiscal Objections 

From the point of view of purely fiscal considera- 
tions, the plan is objectionable if the exemption of 
costs be applied liberally. It is only a theoretical 
surmise as to the existence of surpluses factually. 
Our tax structure as it is constituted at the present 
time imposes tax burdens many of which are consid- 
ered as costs of business operation. The state has 
been financed by certain portions of its constituency 
and it probably always will be so long as what is 
considered to be a proper tax source is so much a 
matter of opinion and not a cold economic truth. 
Respecting land, the statement of Plehn can hardly 
be improved upon: “But as the land tax is not 
always confined to rent-bearing land, being generally 
imposed upon all land, even the poorest in cultiva- 
tion, and as modern economic theory does not regard 
rent as an inevitable surplus, this old argument needs 
thorough revision.” ** The query is quite frequent 
during the depression as to where the larger incomes 
are. Particularly pertinent would this inquiry be- 
come if the uneconomic use of the device became so 
paramount as to defeat its fiscal purposes. The cost 
of administering the tax would become enormous in 
proportion to its yield also to the extent that ulterior 
purposes dominated the device. The political impli- 
cations of the proposal are also tremendous if the 
path were walked straight as Professor Hunter sug- 
gests is desirable. All in all, the successful applica- 
tion of the proposal would call for a higher degree 


of administrative skill than has heretofore been in 
existence. 


IV. Conclusion 


: SHORT, the surplus taxation proposal is sub- 
ject to this dilemma. It is difficult to abstract any- 
thing from it other than what has been accepted for 
some time in the field of taxation theory if the idea 
be limited to what has been termed an economic 
concept. The contribution that the idea is capable 
of making is in the qualitative realm which the eco- 
(Continued on page 58) 


*2 Article IX, section 9. 
%3 Introduction to Public Finance (1926) 192-193. 
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Composition and 


Duties of State Tax 


Departments 


By WILLARD N. HOGAN* 


HE HISTORIC antecedent of the permanent 
state tax department was the investigating tax 
commission of the nineteenth century. Reports? 
of special commissions on the system of taxation in 
effect and recommendations as to needed legislation 
were a direct result of dissatisfaction with state tax 
laws and their administration. The rapid increase 
in state expenses during the Civil War period, the 
change in the amount and form of property, and the 
growth of industrial life complicated the evil effects 
of systems of taxation already defective in adminis- 
tration and discriminatory in incidence. Temporary 
commissions were created to discover the more seri- 
ous flaws in their respective state tax systems and 
to recommend changes to remedy undesirable con- 
ditions. Once their report was submitted their work 
was at an end; and action, if any, on their recommen- 
dations was left to the mercy of the legislature. 


The Trend Toward Centralization 
of Taxing Functions 


In general, attempts to remedy the defects of state 
tax systems and formulate a program of taxation 
suitable for modern needs were characterized by 
increased centralization of tax functions. The first 
step of state-wide scope in this direction was the 
endeavor to remedy some of the worst defects of 
the general property tax by providing for a state 
board of equalization, the chief purpose of which 
was the removal of inequalities and injustices of 
assessment. The personnel of the board might be 
selected by election, by appointment, or by requir- 
ing other officials to act ex officio. Such boards of 
equalization were not adequate to remedy existing 
evils because of insufficient power, lack of acquain- 
tance with and appreciation of the problems in- 
volved, and frequent unwillingness to act. More 
fundamentally, a body devoted merely to the cor- 
rection of abuses can never get to the basis of the 
difficulty. State equalization, without further super- 





* Bureau of Business Research, University of Kentucky. 
1 First in New York in 1832. E. R. A. Seligman, Essays in Taxation, 
tenth edition, p. 596 (Macmillan; 1925). 


visory and administrative control over original 
assessments, is at best a prop for a house with a 
weak foundation. 

The second phase of the movement toward the 
centralization of taxing functions—the development 
of state boards of corporate assessment *—paralleled 
the creation of state boards of equalization. As the 
evolution of state equalizing bodies reflected the 
breakdown of the general property tax, the need for 
central assessment of corporate property demon- 
strated that the movement toward central adminis- 
tration of taxes was an integral part of the increasing 
complexity and “volatility” of property relation- 
ships and the social organization connected with 
them. A large number of state boards of corporate 
assessment were established during the twenty 
years following the Civil War because of the diffi- 
culties of corporate valuation, the need for revenue 
to supplement that derived from the general property 
tax, and the reaction in the attitude toward public 
service corporations.® Asa rule, either certain state 
officials were required to act as ex officio assessors 
of certain corporate property or the state board of 
equalization was given the additional duty of mak- 
ing such valuations. In many cases the power of 
state boards was restricted by a provision that only 
the operating property should be centrally assessed 
or by confining central assessment to public service 
corporations; whereas many private corporations 
were as far beyond the capacity of local assessors as 
were the public service corporations. 

Indispensable to any reform of the state systems 
of taxation was a plan of supervision and adminis- 
tration competent to deal with the situation and sub- 
stitute the order of an integrated system of taxation 
for the chaos of a locally-administered general prop- 
erty tax. No tax is stronger than its administration ; 
and any tax, no matter what its faults, may have its 
worst features greatly minimized by a judicious 
administration. To meet this need there was in- 

2In general, state equalization preceded state assessment of corporate 
property; but this was not true in every case. H. L. Lutz, The State 


Tax Commission, p. 33 (Harvard University Press; 1918). 
3 Loc. cit. 
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augurated the third stage of centralization of state 
tax functions, namely, the permanent state tax com- 
mission which is at present the distinctive feature of 
state tax administrative organization. The first body 
of this type appeared in Indiana in 1891.4 Other 
states have followed until all of them either have a 
permanent state tax commission or some other office 
invested, to a greater or less extent, with substan- 
tially the same functions. Asa rule the modern tax 
department has inherited the functions of the state 
board of equalization and the state board of cor- 
porate assessment, with the important addition of 
the power to supervise local assessments in the first 
instance and the duty of administering certain taxes, 
such as those on incomes and inheritances. 

The growth of the movement toward establishing 
permanent state tax departments is shown in Table I, 


‘ Ibid., p. 3. 














Date departments 
1890 3 
1895 ; ; Tee 
1900 9 
1905 . 
1910 17 
1915 ae 5 27 
1920 P . 36 
1925 43 
1930 ' .. 46 


to a greater degree than is indicated in the table. 
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TABLE | 








Number of 





1935 48 





which gives the number of such bodies in existence 
at five-year intervals from 1890 to 1935. It must 
be borne in mind that some tax departments have 
more extensive duties than others, and also that cer- 
tain of them are invested with additional functions 
from time to time, thus increasing the centralization 











TABLE 


COMPOSITION OF STATE TAX DEPARTMENTS * 






I] 


















3asis and manner of selection 









Continuing. 









have resided in the st. for 


Knowledge and training in 
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State body® members 
Ala. Te I Ap. by Gov. and holds office at will of Gov. 
Ariz. FC 3 


Knowledge and experience in subject of taxation; residents of Ariz. for 5 yrs.; el. for term of 6 yrs. 
Not to hold other office or engage in pol. activity. 
An. by Gov. with advice and consent of Senate. 


1 el. by districts for a term of 4 yrs.; cont. a member ex officio, 


pol. activity. Ap. under civil service and may be removed only on written charges and hearing. 


Conn. Te" 1 Ap. by Gov. with advice and consent of Senate for a term of 4 yrs. 

Del. lax Dept.: (Tax Bd. has TC’r.4 to be ap. by Gov. subject to confirmation by the Senate, for a term of 4 yrs. To be generally 
composed of 3 members) known to possess knowledge of taxation and to have recognized ability and wide experience in 
PC'r. 2s adm. positions. To have had the right to vote for a member of the Gen. Assembly at the last 
exec. head election. Tax bd.® to be composed of 3 citizens of Del. ap. by Gov. for a term of 4 yrs.; 1 to he 
and Tax Bad. an atty.-at-law. 


Ga. Rev. Comm. 3 Cont-gen. ex officio and 2 members ap. by Gov. for a term of 4 yrs. Each ap. commr. to devote full 


, sec’y. of st., atty.-gen., aud. and treas. ex officio. Aud. to be sec’y. of BE. 


Iowa Bd. of Assess- 3 Ap. by Gov. with consent of % of Senate. To possess knowledge and skill in taxation. 
ment and Term of 6 yrs. Continuing. Not to hold other office or engage in pol. activity. 

Ap. by Gov. with consent of Senate for a term of 4 yrs. 

Ky. TE 3 Electors of the st.; freeholders; 30 yrs. of age. Continuing. Ap. by Gov. for term of 4 yrs. 


La. TC 3 Ap. by Gov. with advice and consent of Senate, for a term of 6 yrs. To give entire time to duties; 
to indicate source of income. 


Me. Bureau of St. tax assessor St. tax assessor is ap. by comm. of fin.? to hold office at the latter’s pleasure. 
Paxation (1 (1) is head 
dept. of fin.) of bureau of 


Md. re 3 Ap. by Gov. from specified sections of the st. for a term of 6 yrs. Bipartisan. Each member to be 
a taxpayer and qualified voter of the st. 


Mass. Commr. of 1 Ap. by Gov. with consent of the Council, for a term of 3 yrs. 


Ap. by Gov. for a term of 6 yrs. 


Ap. by Gov. with consent of Senate for a term of 6 yrs. t mY 
in matters of taxation. Not to hold other office or engage in pol. activity. 


Miss. rc 3 Ap. by Gov. with consent of Senate, for a term of 6 yrs. Members to be qualified electors and to 
possess special knowledge and skill in taxation. Not to hold another position or engage in pol. 
activity. The chairman is ap. from st. at large and each of the two associate commrs. from a 
taxing dist. provided in the law. 


Mo. rc 3 Ap. by Gov., with consent of Senate. Each member to be a qualified voter and taxpayer, a resident 
of Mo. for 5 yrs., to possess knowledge and skill in taxation. Not to hold another office. Bipartisan. 
Continuing. 
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TaBLeE []—Continued 
COMPOSITION OF STATE TAX DEPARTMENTS * 





Name of 





Number of 


State body® members Basis and manner of selection 

Mont. BE 3 Ap. by Gov. with consent of Senate for a term of 6 yrs. Continuing. To possess knowledge and 
skill in taxation. Not to hold other office or engage in pol. activity. 

Neb. TCr 1 Ap. by Gov. with consent of Senate. Term of 2 yrs. 

Nev. TC 7 Goy. and the appointive member of pub. service comm. ex officio. Other 5 ap. by Gov. (not more 
than 1 from any co.); 1 to have practical knowledge of land values, 1 of live stock, 1 of mining, 
1 of business and 1 of banking. Bipartisan. Continuing. Term of 4 yrs. 

N.H. rec 3 Ap. by supreme court and commissioned by Gov. Members must be known to possess knowledge of 
taxation. Term of 6 yrs. Bipartisan. Continuing. 

N. J. TC’rh 1 Ap. by Gov. with consent of Senate. Term of 5 yrs. Continuing. 

N. M. Te: 3 Ap. by Gov. with consent of Senate for a term of 6 yrs. Bipartisan. Chief TC’r. (full-time) and 
2 associates (part-time). 

N. Y. TC! 3 Ap. by Gov.i with consent of Senate for a term of 6 yrs. Continuing. Each member to be a resident 
of the st. and be known to possess knowledge and skill in taxation. To devote entire time to duties 
of office. 

N.C Commr. of 1 Ap. by Gov. for a term of 4 yrs. 

Rev. 
N. D. Kg He 1 Ap. by Gov. with consent of Senate for a term of 6 yrs. To possess knowledge and skill in taxation. 
To devote entire time to office. Not to serve on a committee of a pol. party. 
Ohio Tc 4 Ap. by Gov. for a term of 6 yrs. Continuing. Bipartisan. Not to serve for a committee of any 
pol. party. To devote entire time to duties. 
Okla. TC 3 Ap. by Gov. and confirmed by Senate. Tenure of office coterminous with that of Gov. appointing. 
Ore. TC 3 Ap. by Gov., sec’y. of st. and treas. for a term of 4 yrs. To be skilled in matters of taxation and 
devote entire time to duties. 
Pa. Sec’y. of Rev. 1 Ap. by, Gov. with consent of % of all the members of the Senate, for a term of 4 yrs. To be 
especially qualified for position by training and experience. 
R. I.! Director of 1 Ap. by Gov. with consent of Senate. To serve during pleasure of Gov. 
Tax. (as 
head of dept. 
of tax. and 
regulation) 
S.C. TC 3 Ap. by Gov. with consent of Senate for a term of 6 yrs. No two to be chosen from any one con- 
gressional dist., if practicable. Continuing. Each to possess knowledge and skill in matters of 
taxation. Chairman to devote entire time to office and not to engage in pol. activity. 
S. D. Director of 1 Ap. by sec’¥. of fin. with approval of Gov. 
Tax.™ 

Tenn. Commr. of 1 Ap. by Gov. for a term to expire with beginning of term of the Gov. next elected. 
Fin. and 
Tax. 

Tex. Tax Bd. 3 Cont. of pub. accts. and sec’y. of st. ex officio. TC’r. ap. by Gov. with consent of % of Senate for 
a term of 2 yrs. 

Utah TCoe 4 Ap. by Gov. with consent of Senate for a term of 4 yrs. Bipartisan. Continuing. Members to be 
known to possess knowledge and skill in taxation. Full-time members not to engage in duties 
inconsistent with duties as TC’r. 

Vt. Commr. of 1 Ap. by Gov. biennially, during session of the Gen. Assembly, with consent of Senate. 

taxesP 

Va. TC’ra 1 Ap. by Gov., subject to confirmation of Gen. Assembly. Term coincident with that of Gov. making 
the appointment. To have proved exec. ability and knowledge of taxation. To devote entire time 
to duties. 

Wash. TC 3 Ap. by Gov. with consent of Senate for a term of 6 yrs. Continuing. To possess special knowledge 
of taxation. To devote entire time to duties. 

W. Va. TC'r 1 Ap. by Gov. with consent of Senate for a term of 6 yrs. 

Wis. TC 3 Ap. by Gov. with consent of Senate for a term of 8 yrs. Continuing. Bipartisan, Members to be 
known to possess knowledge and skill in taxation. To devote entire time to duties. Not to serve 
on or under a committee of any pol. party. 

Wyo. BE 4 Ap. by Gov. with consent of Senate for a term of 6 yrs. To devote entire time to duties. Not more 


than 2 to be members of the same pol. party. 





“Abbreviations: 
TC—tax commission 





f Head of the dept. of fin. 


TC’r—tax commissioner 
BE—board of equalization 
ap.—appointed 
el.—elected 
8TIn case there is no TC, name of office most closely resembling such 
comm. is given. Duties of other officials not relating to taxation are not 
given. Temporary TC’s, which merely investigate, are not given. 
b Replaced the Ark. TC in 1933. There is also a commr. of rev. who 
adm. a number of taxes (cf. Table VIT). 
© In dept. of fin. and tax. 
4 Has . exec. powers and duties of tax dept. not specitically vested 
in tax bd. 
* To decide questions of policy submitted by, and hear appeals from, 
TC’r and fix salaries of appointees of TC’r (not to exceed $3600). 


* As head of the dept. of corp. and tax. 

bh As head of tax dept. 

! Head of div. of taxation in dept. of tax. and fin. 

ji Commr. of tax and fin. holds office to end of term of Gov. appointing 
him, but if a member of TC when appointed commr., may finish his 
unexpired term as member of TC, if any, upon ceasing to be commr. 

k As head of dept. of rev. 

'The R. I. set-up was changed in Jan., 1935 and the provisions of 
the new law are given. 

m Under general supervision of sec’y. of fin. 

" As head of dept. of fin. and tax. 

° Two full-time; two part-time. 

P In dept. of fin. 

a As chief exec. officer of the dept. of taxation. 





















































36 COMPOSITION 


The three given for 1890 are bodies that were previ- 
ously in existence in California, Massachusetts and 
Vermont,> but which did not develop into depart- 
ments with central control over the state tax system 
until a later date. In Florida, there was a state 
equalizer of taxes from 1921 to 1931; there are at 
present no central tax functions in that state except 
those vested in the comptroller, but Florida is in- 
cluded in the data given in Table I because the 
comptroller exercises many functions analogous to 
those vested in tax departments of other states. 


Present Composition of 
State Tax Departments 


ABLE II indicates the composition of perma- 

nent state tax departments in the several states 
as of January 1, 1935. Information is taken from 
the most recent statute in each case. 


TABLE III 
NAMES OF STATE TAX DEPARTMENTS 








Head of Department 





States 
Tax commission or commissioner....... ..29 states ® 
Goard of equalization ............... Pee Calif., Idaho, Mont., Wyo. 
Director of taxation RS mm RO 
Corporation commission sia daa ese av RCD Ark. 
rr tr rr Del 
I I io sk auaccwe menleean Ga. 
Board of tax commissioners ................ Ind. 
Board of assessment and review............. Iowa 
bureau of taxation |... sscevees Me. 
Commissioner of corporation and taxation Mass 
Commissioner of revenue.................... N. 
SOOCUOEREY GE POVONEE jw e ce cctvecccess Pa 


Commissioner of finance and taxation. ese cicncaaee Tenn. 





Ek te ivniedendevancnenneunene Texas 
RANOUIN WE GRIER. oo ccc cccise ceeccvcwes Vt. 
NN be our Denn dees naneakaie Fila. 
* Alabama, Arizona, Colorado, Connecticut, Illinois, Kansas, Ken- 
tucky, Louisiana, Maryland, Michigan, Minnesota, Mississippi, Missouri, 


Nebr: aska, Nevada, New Hampshire, New Jersey, New Mexico, New 
York, North Dakota, Ohio, Oklahoma, Oregon, South Carolina, Utah, 
Virginia, Washington, West Virginia and Wisconsin. 








Some states have a rather complex set-up. For 
instance, in Colorado the administrative code of 
1933 © provided for a department of finance and tax- 
ation, with the treasurer as chief executive officer. 
Two divisions were made in the departments: 
(a) division of finance; (b) division of taxation. The 
treasurer, as head of the department, was made head 
of both divisions. The division of taxation consists 
of the tax commission, to continue as then organized, 
and an excise tax commissioner, who was given 
(a) all rights, powers and duties vested in the state 
inspector of oils with respect to the motor fuel ex- 
cise tax; (b) the duty of collecting all excise taxes 


TABLE IV 
NUMBER OF MEMBERS OF STATE TAX DEPARTMENTS 


Number of 





members States 
Baa aiden erate ars Shay > aoe a a rie i ee 17 states ® 
cea ie ee eC ane Pome rg Meer: fi > 25 states > 
MOLE Re re rere ere er ono. Ohio, Utah, Wyo. 
Da eer aims lira e hetaiahe du0 4 Gal we CW eee Ra Rola ene ee Calif.,Idaho 
/ ° ° ee ° 


Ney. 





* Alabama, Connecticut, Delaware (tax commissioner as executive 
head of tax department), Florida, Maine (commissioner of finance as 
head of department of finance), Massachusetts, Nebraska, New Jersey, 
North Carolina, North Dakota, Pennsylvania, Rhode Island, South 
Dakota, Tennessee, Vermont. Virginia and West Virginia. 

> Arizona, Arkansas, Colorado, Georgia, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Maryland, Michigan, Minnesota, Missis- 
sippi, Missouri, Montana, New Hampshire, New Mexico, New York, 
Oklahoma, Oregon, South Carolina, Texas, Washington and Wisconsin. 





5 Established in 1879, 1865. and 1882 respectively. | 
6 Session Laws, 1933, ch. 37. 


AND DUTIES OF 





January, 1936 





TABLE V 
METHODS OF SELECTION OF HEADS OF STATE TAX 
DEPARTMENTS 
Method of Selection States 
Appointment 

NN Ne rh ha rect catch 0 gaa PA cis arpa old even gc eea Pena 9 states ® 
by Gov., subject to consent of senate®................... 27 states ¢ 
by Gov. a rene eee mere Ore. 

by sec’y of fin., with MOE OE Wo oie 6.85 bee cgcecen Ss 


by commr. of fin. : Me. 


by sup. ct. and commissioned by is ek) Sinan ene N. 

ee eae ere ere re cree Colo. 
Election SER ae EIR moe ey atetteces ot erey atnane Manele SaseNn cat artaeoite piers ese Ariz., Fla. 
RE ES ier let Set Recta tear eC pu Ar eRteener tls Idaho 
Combination 

Comptroller-general ex officio; 2 ap. by Gov.............. Ga. 


Gov. and ap. member of pub. 


service comm. 
5 ap. by Gov. 


ex officio; 


. Nev. 
Comptroller and sec’ y “of st. ex officio ; .) ap. by ‘Gov. with 
ne ee en en eran mre Texas 
ee SS Se eee eer errors 


® Alabama, Illinois, Indiana, 
Carolina, Ohio and Tennessee. 

b “Council” in Massachusetts. 
majority of the senate. 
assembly in Virginia. 

¢ Arkansas, Connecticut, Delaware, Iowa, Kansas, Louisiana, Massa- 
chusetts, Minnesota, Mississippi, Missouri, Montana, Nebraska, New 
Jersey, New Mexico, New York, North Dakota, Oklahoma, Pennsyl- 
vania, Rhode Island, South Carolina, Utah, Vermont, Virginia, Wash- 
ington, West Virginia, Wisconsin and Wyoming. 

4 Governor, secretary of state, attorney-general, auditor and treasurer. 


Kentucky, Maryland, Michigan, North 


Iowa and Pennsylvania require a % 
Appointments are confirmed by the general 








except as otherwise provided; and (c) all rights, 
powers and duties formerly vested in the secretary 
of state with respect to supervision, regulation and 
licensing of motor vehicles. A division of motor 


vehicle supervision was created under the excise tax 
commissioner. 


TasBLe VI 
LENGTH OF TERMS OF MEMBERS OF TAX DEPARTMENTS 


Length of 
terms States 
(in years) 
OP ees fas 2 egy Aiah ales eae as oc taro aT tal Dios chavo ar vein heron 5 states ® 
RON eae ee ee Cen en Ee UNS, eR ONT OED Renee Mass. 
Be UA. Seder taag a Peete Saeernnar aot cial atearens 13 states > 
eS ee ee ee ee ee ee ae ee ee Ce ee ee re 
° Se ae ree ne Wren mere ree we en erie ne 18 States ¢e 
8 A ee SR Re oe ee een ee Te oe Wis. 
NOP ON EOE STO OE 9 states 4 





® Idaho (each of ex-officio members elected for a 2-year term), Illinois, 
Nebraska, Texas and Vermont. 

> California, Connecticut, Delaware, Florida, Georgia, Indiana, Kansas, 
Kentucky, Nevada, North Carolina, Oregon, Pennsylvania and Utah. 

¢ Arizona, Iowa, Louisiana, Maryland, Michigan, Minnesota, Missis- 
sippi, Missouri, Montana, New Hampshire, New Mexico, New York, 
North Dakota, Ohio, South Carolina, Washington, West "Virginia and 
Wyoming. 

4 At pleasure of Governor appointing in Alabama, Arkansas, and 
Rhode Island; term ends with that of Governor appointing in Oklahoma, 
Tennessee and Virginia; no statutory specification in South Dakota; 
appointed for life under civil service in Colorado; holds office at pleasure 
of commissioner of finance in Maine. 











In Delaware, the tax department consists of a tax 
commissioner as executive head and a tax board, 
which answers questions of policy submitted by and 
hears appeals from the tax commissioner.” 

In New York, the division of taxation is one of 
the two divisions of the department of taxation and 
finance, the other being the division of finance. The 
executive head of the department is the commis- 
sioner of taxation and finance, while the tax com- 
mission is head of the division of taxation. The 
commissioner of taxation and finance is ex officio 
president and executive head of the tax commission.® 

In Vermont, the office of commissioner of taxes 
is in the department of finance, which is administered 
by the commissioner of finance. Other offices in 





TLaws, 1929, p. 51 ff. 
8 Cahill’s Consolidated Laws, 1930, ch. 56a, art. 4. 
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the department are (a) commissioner of insurance 
and banking and (b) purchasing agent. The Gov- 
ernor may act as commissioner of finance or, at his 
discretion, he may appoint such an officer biennially. 
Among the powers of the department as such are 
(a) to prescribe installation of a uniform system of 
accounting and (b) to prepare and submit a state 
(executive) budget. Functions relative to taxation 
are exercised by the department through the com- 
missioner of taxes.°® 


Eighteen states ?° have a continuing commission 
or board; that is, the beginnings of the terms are so 
adjusted that only one member leaves office at any 
one time. 


There is little uniformity in the qualifications re- 
quired of members of the tax departments. Only 
nineteen states 7? require a special knowledge of tax- 
ation or experience in tax matters as a prerequisite to 
office. Perhaps the legislatures intended to leave 
this matter to the governors (or others) selecting 
members of the tax departments; but it appears that 
a higher standard of legislative requirements would 
at least make undesirable appointments more diffi- 
cult. Eleven states ?? require that the tax commis- 
sion be a bipartisan body, and ten states * require 
that the members do not engage in political activity. 
It appears that there are three states ** which re- 
quire both that the tax commission shall be biparti- 
san and that the commissioners shall not engage in 
political activity. 

A few states have requirements of residence or 
property-holding. Arizona requires a residence of 
five years; Arkansas, that members be qualified elec- 
tors and residents for five years; Delaware, that a 
tax commissioner shall have had the right to vote for 
a member of the General Assembly at the last elec- 
tion; Kentucky, that the commissioners be electors 
and freeholders of the state; Maryland, that they be 
taxpayers and qualified voters of the state; Missis- 
sippi, that they be qualified electors; Missouri, that 
they be qualified voters and taxpayers, and residents 
for five years; and New York, that they be residents. 
Only two states, Arkansas and Kentucky, have age 
requirements. In each case, the commissioners must 
be at least thirty years of age. In five states some 
attention is given to geographical distribution. The 
four elective members of the California board of 
equalization are elected by districts; the members 
of the Maryland tax commission are appointed from 
specified sections of the state; in Mississippi, the 
associate commissioners are appointed from taxing 
districts provided in the law; in Nevada, not more 
than one member of the tax commission may be from 
any one county; and if practicable no two members 
of the South Carolina tax commission shall be from 
the same congressional district. Aside from ex officio 





® Public Laws, 1933, sec. 454 ff. 

10 Arizona, Colorado, Iowa, Kansas, Kentucky, Michigan, Minnesota, 
Missouri, Montana, Nevada, New Hampshire us Jersey, New York, 
Ohio, South Carolina, Utah, Washington and Wisconsin. 

1 Arizona, Colorado, Delaware, Iowa, Minnesota, Mississippi, Mis- 
souri, Montana, Nevada, New Hampshire New York, North Dakota, 
Oregon, Pennsylvania, South Carolina, Utah, Virginia, Washington 
and Wisconsin. 

% Indiana, Iowa, Maryland, Missouri, Nevada, New Hampshire, New 
Mexico, Ohio, Utah, isconsin and W yoming. 

% Arizona, Colorado, Iowa, Minnesota, Mississippi, Montana, North 
Dakota, Ohio, South Carolina (restriction only applies to the chairman), 
and Wisconsin. 

4 Towa, Ohio and Wisconsin. 
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members of tax commissions and boards, the statutes 
require that each tax commissioner devote full time 
to duties relating to his office, with the following 
exceptions; the New Mexico tax commission (three 
members) is composed of a full-time chief tax com- 
missioner and two part-time associates ; and the Utah 
tax commission has two full-time and two part-time 
members.*® 


A brief comparison of the several state tax depart- 
ments with the recommendations of a committee of 
the National Tax Association * is instructive. The 
committee recommended that the tax commission be 
composed of a bipartisan and appointed membership, 
with a term of at least six years. Eleven states 
have a tax commission with a bipartisan member- 
ship ; 7* forty-one use the method of appointment and 
three others have a combination of the appointive 
and ex officio membership; ?® and nineteen states 7° 
have a commission whose members have a term of 
at least six years. 


Duties of State Tax Departments 


HE duties of state tax departments, as of Janu- 

ary 1, 1935, are indicated in Table VII (see p. 50). 
As is obviously necessary in a table of this scope, no 
attempt has been made to include all details and 
some taxes of minor importance from the standpoint 
of revenue yielded have been omitted. Conse- 
quently, Table VII is meant to be indicative rather 
than exhaustive. Information is taken from the most 
recent statute in each case. 

A glance at Table VII reveals the fact that there 
are almost as many different combinations of duties 
vested in state tax departments as there are states. 
In every state except five,2* such a department is 
vested with the duty of administering a larger or 
smaller number of taxes. In the case of Idaho, 
administration is divided among a number of off- 
cials, there being very little integration of tax func- 
tions. The same is true, to a lesser extent, in Illinois, 
Missouri and Wyoming. Although Louisiana has a 
tax commission, administration of state taxes is 
divided with the supervisor of public accounts and 
the secretary of state. Integration of administration 
is rarely complete, however, as there are only three 
states 2? in which all state taxes are administered by 

(Continued on page 48) 





15 Information as to the salary received by tax commissioners in the 
various states is not included in this report because of the frequent 
changes made in this respect, especially at a time when many states 
are trying to economize by reducing salaries of public officials. Aside 
from ex officio members of tax commissions and boards, salaries range 
from $600 a year for the appointive members of. the Nevada tax com- 
mission to $12,000 a year for the Pennsylvania secretary of revenue and 
the president of the New York tax commission.- In a large majority 
of the states the tax commissioners receive from $3,000 to $5,000 a year. 
Many states follow the practice of paying a larger salary to the chair- 
man or secretary of the tax commission than to the other members. 
For the salary paid to members of the tax commission in each state 
as of January 1, 1934, see a table by Jens P. Jensen, “State Tax Ad- 
ministration as ‘of January 1, 1934,” in Tax Systems of the World, 
Sth. ed., 1934, p. 77. More recent information is included in the 
sixth edition of Tax Systems of the World. 

16 National Tax Association, Second Report on a Plan of a Model 
System of State and Local Taxation, 1933, p. 57. 

17 See note 12, supra. 

18 This criterion is obviously inapplicable to states having a single tax 
commissioner (or other officer), of which there are 17. (See note a, 
Table IV.) Thus, there are 20 states which have a commission of three 
or more members, which commission is not required to be bipartisan. 

19 See Table V. 

20 See Table VI. 

21 Tdaho, Illinois, Louisiana, Missouri and Wyoming. 

2 Georgia, Massachusetts and Utah. 
























What Are They 


By W. EARL SMITH* 


AX attorneys and accountants, more often than 
not confused by the wording of the provisions 
of the New York State Tax Law, have been 
left in substantial bewilderment by the use of the 
word “physical” in the statute itself, and in complete 
bewilderment by the application of the term by the 
State Tax Commission in its frequent attempts to 
include among the “physical assets” of a corporation 
whose shares are owned by the taxpayer corporation, 
as a measure of their value to be apportioned inside 
and outside the state, such assets as deposits in 
banks, patents, receivables, shares of stock, bonds, 
notes, credits, evidences of interest in property, mort- 
gages, etc. (See Section 181 of Article 9, Laws of 
1909, Chapter 62 as amended, and Section 214, Arti- 
cle 9A, Laws of 1917, Chapter 726, as amended.) 
One would assume that the term “physical” has 
long had an established meaning as including only 
in those things which are tangible. Funk & Wag- 
nalls New Standard Dictionary of the English 
Language defines “physical” as “pertaining to ma- 
terial things as opposed to mental, moral, or spiri- 
tual” and gives as synonyms for “physical” the 
words ‘ ‘bodily, corporeal, material, natural, sensible. 
tangible, visible. Whatever is composed of or per- 
tains to matter may be termed material,” and 
anonyms this dictionary gives the words “hyper- 
physical, immaterial, intangible, intellectual, invisi- 
ble, mental, moral, spiritual, unsubstantial.” It will 
be noted that this standard work places only those 
things which are tangible in the classification of 
“physical” and only those things which are intangi 
ble in the class of the diametrically opposed “hyper- 
physical.” It is also of interest to note that this 
dictionary names as a synonym to “physical” the 
word “tangible” and as an anonym to the word 
“physical” the word “intangible.” 
Nor is the New Standard Dictionary alone in this 
classification. The Encyclopoedic Dictionary pub- 
lished many years ago in London by Cassell & Com- 


* Attorney at Law, Rochester, N. Y.; former Deputy New York State 


Attorney General and former Special Assistant to the Attorney General. 
Tax Section, Department of Justice. 


“Physical Assets” Under 
New York Tax Law— 


pany, Ltd., defines the word “physical” as “external, 
obvious to or cognizable by the senses; perceptible 
through bodily or material organiaztion.” It 1s ob- 
vious that intangibles are not cognizable by the 
senses nor are they perceptible through bodily or 
material organization and, therefore, cannot be 
classed under this definition as “physical.” 

It is, moreover, a well defined principle of statu- 
tory construction that statutes in pari materia must 
be similarly construed, and it is to be noted in this 
connection that Article 10-c of the Estate Tax Law 
of New York State, Section 249-m, defines as intan- 
gible personal property property of like kind as the 
State Tax Commission has attempted to include 
under the classification of “physical” by stating, “in- 
corporeal personal property including deposits in 
banks, mortgages, debts, receivables, shares of stock, 
bonds, notes, credits, evidences of an interest in 
property, evidences of debt and choses in action gen- 
erally.” 

Manifestly there can be no question that the prop- 
erty which the State Tax Commission included is 
to be classed as “intangible personal property.” 
Article 9-A of the Tax Law furthermore defines 
‘tangible personal property” in Section 208 as 
follows: 

Definition—As used in this article * * 2) The words 
“Tangible Personal Property” shall be taken to mean 
corporeal personal property, such as machinery, tools, im- 
plements, goods, wares, and merchandise and shall not 
be taken to mean money, deposits in bank, shares of stock, 
bonds, notes, credits, or other evidences of an interest in 
property an devidence of debt. 

Here again, it is definitely shown that property such 
as is attempted to be included by the State Tax Com- 
mission is definitely excluded by the statute itself 
from classification of “tangible personal property.” 

Manifestly, common usage has always given the 
word “physical” the connotation of “tangible” and 
an inclusion by the State Tax Commission. of certain 
intangibles is obviously error, and any attempt to 
include intangibles within the statutory provision 
(Continued on page 62) 
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IN CURRENT LE” 


-THE SOCIAL SECURITY ACT AND 


' welfare activities. 


ITS TAX PROBLEMS 


Hon. G. Aaron Youngquist, of the Minne- 
apolis Bar 


40 Commercial Law Journal, November, 
1935, p. 616-621 


By the Social Security Act, which was 
approved by the President on August 14, 
1935, the United States enters into ten sep- 
arate fields of what one might call social- 
Most of these have 


| heretofore been dealt with exclusively by 


' the states. 


The fields of old-age benefit and 


/unemployment compensation are entirely 
| new to the federal government and to all 


the states except one_or two. Title VII 
of the Act creates the Social Security Board 
and Title XI contains definitions and other 


/ matters and reserves to Congress the right 


nae eee 


to later amend or repeal. Titles IV, V, VI 
and X provide for grants by the federal 
government to the states for aid to de- 
pendent children, for maternal and child- 
health service, for crippled children, for 
child-welfare service, for vocational re- 


' habilitation, for public health work, and 


for aid to the blind. Since the Act merely 


» authorizes grants of federal aid and in- 
) volves no special taxes, I shall not discuss | 


' these features of it further. The important 


) thorizes 
| “old-age assistance,” Title II by which the | 


features of the Act are Title I which au- 
federal aid to the states for 


» tederal government grants “old-age bene- 
) fits” direct to the individual with its con- 
comitant tax imposed by Title VIII, and 


ges 


“ 


soo Nal 


Title III which provides for federal grants 
to the states for the administration by 
them of state unemployment compensation 
plans with the concomitant tax imposed 


a by Title IX. 


Title I authorizes for the current fiscal 
year grants to the states for old-age assist- 


') ance aggregating $49,750,000 and for sub- 


} sequent years as much as may be necessary. 


Before the state is entitled to aid it must 


have its plan for old-age assistance ap-| 
| proved by 
Board. The federal payments are depend- | 


the federal Social 
ent on payments by the state. It is the 
familiar plan of requiring that a state 
dollar match a federal dollar. The total 
assistance may be as small or as large as 
the state chooses to make it, but the federal 
aid is limited to a maximum of fifteen 
dollars per month per individual. 


Security | 


Poor relief will, of course, not be abol- 
ished by old-age assistance. To those 
states that have already adopted old-age 
assistance plans the federal grant will be 
an immediate and a welcome aid. Upon 
the states that have not it will operate as 
an economic compulsion to provide old- 
age assistance. A state that does not want 
the federal grant is helpless to prevent 
its payment to other states even if it is 
beyond the power of Congress to make the 
appropriations, because in the case of 
Massachusetts v. Mellon, 262 U.S. 447, which 
involved federal maternity aid, the Supreme 
Court held that neither a state nor an in- 
dividual who paid federal taxes may sue 
to restrain the disbursement of federal 
appropriations. 


Old-age benefits are paid and adminis- 
tered exclusively by the federal government 
without state participation. Old-age bene- 
fits differ from old-age assistance also in 
that the former apply only to those who 
have been employed for compensation and 
in that the benefits are in proportion to the 
wages earned. 

Title II sets up a reserve fund in the 
United States treasury which is to be cre- 
ated and maintained by Congressional ap- 
propriations. Title II itself makes no 
provision for raising the money but, al- 
though neither title makes mention of the 
other, it is obvious that the money is to 
come from the taxes imposed upon em- 
ployees and employers by Title VIII. An 
employee within the included class is quali- 
fied to receive old-age benefit if he is 
sixty-five years old, and has been paid 
wages after December 31, 1936, and before 
attaining sixty-five of not less than $2,000 
with respect to employment on at least 
one day in each of five different calendar 
| years during that period. 

If an employee otherwise qualified dies 
before reaching sixty-five, his estate is paid 
31%4 per cent of the total wages for em- 
ployment after December 31, 1936. If a 
| qualified person dies after reaching sixty- 
five and he has been paid in benefits less 
than 3%4 per cent of the total wage by 
which his benefits are measured, there is 
paid his estate the difference between the 
314 per cent and the benefits paid him. 
Employees reaching sixty-five, but not 
qualified for benefits by reason of having 





earned less than $2,000 or by reason of 
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not having earned wages during each of 
five different years, are given a lump-sum 
benefit equal to 3% per cent of wages paid 
after December 31, 1936, and before the 
age of sixty-five. No old-age benefits are 
payable until the year 1942. 


The payment of unemployment compen- 
sation, in contradistinction to old-age 
benefits, is not made a federal function 
but is left to the state. All that Title III 
of the Act does is to provide for grants 
by the federal government to the states 
for the purpose of assisting them in the 
administration of their unemployment com- 
pensation laws. The revenues for these 
appropriations are undoubtedly to come 
from the unemployment compensation tax 
imposed by Title IX. Title IX imposes 
an excise tax, “with respect to having 
individuals in his employ,” on every em- 
ployer who employed eight or more per- 
sons “on each of some twenty days during 
the taxable year, each day being in a dif- 
ferent calendar week.” The tax is imposed 
on the total payroll for the year at a rate 
of 1 per cent for 1936, 2 per cent for 1937, 
and 3 per cent thereafter. The first tax is 
levied for 1936 and payable in 1937. The 
taxpayer is given credit against the federal 
tax for any contributions made by him into 
a state unemployment compensation fund, 
but the credit may not exceed 90 per cent 
of the federal tax. With a federal rate of 
3 per cent the taxpayer may get a credit 
of 2.7 per cent but must at all events pay 
.03 per cent to the federal government. 
Before a taxpayer is entitled to credit 
against the federal tax for payments into 
a state unemployment compensation fund, 
the state must have adopted a plan ap- 
proved by the Social Security Board. 

Since the federal tax becomes effective on 
January 1, 1936, it will be necessary for 
some states to adapt their present laws 
to the federal method and for all states that 
have no legislation to establish unemploy- 
ment funds during the present year if em- 
ployees within the state are to have any 
benefit from the payroll tax. 

The funds for the payment of the fed- 
eral government of old-age benefits are 
obviously to be derived from the revenues 
raised by the tax imposed by Title VIII on 
employees and employers. This tax be- 
comes effective and payable in 1937. It 
is imposed on the employee as an income 
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employ,” however small the number of 
employees. In each case the tax is meas- 
ured by wages received or paid. No one 
can tell what the cost of these benefits 
is going to be. On the administration end 
alone it has been estimated that the num- 
ber of federal employees that will be added 
to the government payroll by reason of 
the Social Security Act will be 10,000 by 
the time the plan is in full operation. 
Added to that is the unemployment com- 
pensation machinery that each state must 
set up. 


So far as federal grants of old-age as- 
sistance to the states are concerned, no 
question of constitutionality will probably 
be raised since no specific tax is imposed 
to raise revenues for that purpose, and 
since, as held in Massachusetts v. Mellon, 
neither the states nor the individual federal 
taxpayers have such an interest as will 
permit a suit to enjoin the payments. 

A different situation exists with respect 
to old-age benefits and unemployment com- 
pensation. Although the drafters of the 
Social Secuitry Act were very careful that 
they did not tie the old-age benefit pay- 
ments in with the tax on employees and 
employers and did not tie the grants made 
to states for administration of unemploy- 
ment compensation laws in with the tax 
on employers of eight or more, it is as 
obvious as anything can be that in each 
instance the tax title is complementary to 





the appropriation title, that the revenue 
from the tax will be devoted to that pur- 
pose and none other, and that the states 
must inevitably adopt unemployment com- 
pensation plans. 






THE TIME FOR TAKING DEDUC- 
TIONS FOR LOSSES AND BAD 
DEBTS FOR INCOME TAX 
PURPOSES 


Robert C. Brown, Professor of Law, 
Indiana University 








84 University of Pennsylvania Law Review, 
November, 1935, p. 41-67 


This article is concerned solely with the 
question of when deductions for losses 
and bad debts can be taken for the pur- 
pose of Federal or other taxes based upon 
net income. The importance of this prob- 
















lem is evident under all of the Federal 
Revenue Acts, including the existing Act 
of 1934. 


In view of the difficulty of recognizing 
and sometimes of even knowing about de- 
ductions—a_ difficulty which confronts 
nearly every taxpayer more or less fre- 
quently—it would appear that these de- 
ductions should be determined upon a 
practical rather than a purely theoretical 
basis. However, the position of the Bu- 
reau has generally been that such deduc- 
tions—at least for losses—can and must be 













were the actual facts as now appearing, 
rather than on the basis of what he knew, 
or could reasonably have been expected 
to know, at the time. 


If a taxpayer keeps his books on the 
accrual basis, he has considerable more 
leeway than if on a cash basis. While 
even on a cash basis there are no abso- 
lutely fixed rules, yet in general a tax- 












tax and on the employer as an excise tax | payer is not entitled to deduct losses until 
“with respect to having individuals in his| they are actually sustained (37 F. (2d) 


taken by the taxpayer according to what | 
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277). The taxpayer who keeps books on 
the accrual basis has a larger opportunity 
for discretion. He is entitled to (indeed, 
he must) deduct all losses which are rea- 
sonably ascertainable, even though not 
actually sustained (269 U. S. 422). 


Turning now to the problem as affected 
by the kind of losses, the first and easiest 
category is a known loss, the amount of 
which can be _ reasonably ascertained. 
Where such a loss is caused by a casualty, 
it must be immediately deducted, even 
though the precise amount cannot be as- 
certained in that year and even if it may 
be made good by payments to third per- 
sons in subsequent years. 


A more troublesome problem occurs in 
connection with the abandonment of prop- 
erty, the title to which is retained by the 
taxpayer. The Bureau has recognized that 
such an abandonment of real property may 
justify the taking of a loss at the time 
of such abandonment, though with the 
proviso that it must actually be shown that 
the interest thus abandoned is actually 
worthless. But where the taxpayer con- 
tinues operations, or where other circum- 
stances indicate that the abandonment is 
merely temporary, the loss cannot be taken 
until the taxpayer’s interest in the prop- 
erty is extinguished. 


Somewhat on the border line between 
property losses through abandonment and 
losses through casualties is a loss incurred 
through governmental activity, particularly 
seizure. Here it is generally held that the 
loss thereby incurred is deductible when 
the government thus acts. 


The typical example of unknown loss is 
in the case of an embezzlement by one of 
the taxpayer’s officers or employees, such 
embezzlement not being discovered until 
some time after it takes place. The strong 
trend of the rulings of the Bureau is in 
favor of the position that the loss by em- 
bezzlement occurs at the time the embez- 
lement actually takes place, and not when 
it is discovered. It is sometimes conceded 
that the result to the taxpayer is unjust; 
but there is a constant reiteration of the 


|idea that the loss occurred at the time of 


the embezzlement even though no one 
knew anything about it and that therefore 
the loss must be taken as a deduction at 
that time. A more perfect example of a 
logical non sequitur, made still worse by 
being based upon a pure abstraction, could 
hardly be imagined. 


With respect to bad debts the situation 
seems easier for the taxpayer, even with- 
out the use of the provisions for a re- 
serve. Even where no reserve is set up 
and such debts are individually considered, 
there is a wide scope for the voluntary 
action of the taxpayer and the effective- 
ness of his business judgment, although 
the statute by no means gives the tax- 
payer carte blanche as to the time of taking 
bad debts as a deduction. 

The fact that a debt is barred by the 
Statute of Limitations is ordinarily suff- 
cient proof that it is worthless and must 
be charged off immediately, unless the tax- 
payer can prove that the statute was tolled 
or that he had some good reason for be- 
lieving that he would be able to collect 
anyway. If the taxpayer has security for 
the debt, the debt is presumed not worth- 





less, even though the debtor is insolvent. 
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January, 1936 
Where the debtor has been thrown int ™ 
receivership, bankruptcy, or the like, th 
cases are not in accord. Usually this 0c) 
currence is not regarded as absolutely dem 
cisive of the worthlessness of the debt” 
especially when it does not appear to have 
come to the taxpayer’s attention. Theo 
taining of a judgment against the debtor 
by the taxpayer obviously has little bear! 
ing on the question of the value of th ® 
debt. 
Since a bad debt must be charged off in” 
order to serve as the basis for a deducil 
tion, the method of charging off must h@® 
ascertained. It is clear that where a tax.) 
payer keeps books, the debts must h® 
charged off on the books (50 F. (2d) 317)” 
However, a great many individual taxj 
payers keep no books. In this case it i) 


held that no charge-off being possible, none q 


will be required (11 B. T. A. 731). 

Can a debt which is ascertained to bel 
collectible only in part be charged off to” 
the extent of the part uncollectible? 
suming that the amount uncollectible can’ 


be reasonably ascertained, the deduction] \ 


is explicitly permitted by the present Rey- 
enue Act. The Revenue Acts prior to 1921 


did not make explicit provisions for the 


partial charge-off of a debt believed to 
be only collectible in part. The Bureau 
ruled that under these Acts a partial 
charge-off was not allowable. 
and cases in accord must be regarded a 
overruled by decisions since 1921 (35 F 
(2d) 713; 50 F. (2d) 1056). 


THE FEDERAL ESTATE TAX AND 
REVOCABLE TRUSTS 


30 Illinois Law Review, November, 1935, 
p. 361-373 


In construing the estate tax law of 1916 
(39 Stat. 777-782 (1916), 26 U. S. C. 
§ 411 (1934)) which purported to tax prt 
fers and trusts “intended to take effect in 
possession or enjoyment at or after death, 
the problem arose whether the property 
transferred by means of revocable trusts 


estate. In Reinecke v. The Northern Trust 
Company, 49 S. Ct. 123 (1929), the court 
held that if the power to revoke couldy 


estate, since, 
power to repossess the property, 


the gross 
settlor’s 


latter’s death. 
could be exercised by the settlor only in 
conjunction with a_ beneficiary 
was held to be, in effect, irrevocable and 
not taxable under the federal estate tax. 
Shortly after the Reinecke case, in May vz. 


ther held that i! 
irrevocable trust inter vivos, only retaining 


at his death as a transfer “ 
effect 
after death.” 
the Revenue Act of 1926 by providing for 


intended to take 


of inter 
settlor reserved a life income. If the con- 
stitutionality of the resolution is upheld, « 





As-@ 
P settle 


This ruling ; 


was taxable as part of the decedent’s gross 7 


be exercised by the settlor alone, the corpus 7 
of the trust was to be taxable as part of 7 
because of the? 


the transfer was not completed until the 7 
If the power of revocation 


the trust 7 


Heiner, 50 S. Ct. 286 (1930), the court fur- 7 
if the settlor created an = 


the income from the trust property to” 
himself for life, the trust was not taxable ~ 


in possession or enjoyment at of” 
In 1931 Congress amended ™ 


the inclusion under the federal estate tax 7 
vivos transfers in trust where the ~ 


as it appears it will be in the light of a7 
recent Supreme Court decision validating |” 
a similar provision in a state succession ~ 
statute (53 S. Ct. 244 (1933)), this avenue| 
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of estate tax avoidance is permanently 
ke, the Mblocked. 
om °C Section 302 (d) of the Revenue Act of 
cly de 1924 (26 U. S.C. A. §411 (1934)) attempted 
“ 7 to tax revocable trusts by amending the 
rt - 91916 provision to include trusts, the en- 
rote ‘Bjoyment of which was subject to a power 
oe reserved by the settlor to alter, amend, 
° f i or revoke the trust, either alone or in 
fe) the conjunction with any person. 
- | Where the settlor reserved the power to 
d off in : 
deduc. sname any person as beneficiary of the trust 
rust bother than himself or his estate the Su- 
a tax @preme Court held the trust to be taxable 
ust beg (55_S. Ct. 451 (1933)). Use of the trust 
1) 317) sdevice for tax avoidance was further re- 
al tax stricted in Reinecke v. Smith, 53 S. Ct. 571 
se it «8 (1933). There the court, construing an 
e, none analogous provision in the income tax law 
, (26 U. S. C. A. $960 (1928)), settled the 
| to be much litigated question of whether the in- 
off tc come from a trust revocable only with the 
2 As. consent of the trustee is taxable to the 
ble can) settlor. Since the trustee “owes no duty 
duction »to the beneficiary to resist alteration or 
it Rey. = revocation of the trust,” his interests are 
to 192) jnot adverse to those of the settlor and 
for the the income is so taxable. Reinecke v. The 
ved to | Northern Trust Company, 49 S. Ct. 123 
Bureay = (1929), where the settlor could revoke only 
partial » With the consent of the beneficiaries is 
ruling | Clearly distinguishable. Although the Smith 
-ded a: | decision interprets a provision of the in- 
(35 F come tax law it is applicable to transfers 
junder section 302 (d) of the estate tax 
‘law, since “the same considerations as to 
S ownership and control affect the power to 
at's a = on the transfer of the corpus 
- AND Jand upon the income.” 
} The issue of statutory interpretation as 
r, 1935, | to whether section 302 (d) includes trusts 
jrevocable only with the consent of the 
\ beneficiary is as yet unsettled, and is now 
of 1916 ) squarely presented to the Supreme Court 
_C. Al4on writ of certiorari. Since Reinecke v. 
c trans- | The Northern Trust Company was decided 
ffect in J under the provisions of the original Es- 
death,’ 4 tate Tax Act of 1916, it does not settle 
ropert) es issue. The words “either alone or in 
trusts | conjunction with any person” literally read 
S gross | would seem to include any revocable trust 
uw Trusi 4 even though before revocation it was nec- 
> court’ | essary to secure the consent of the benefi- 
couldy) ciary. In order to arrive at the legislative 
Corpus intent it is necessary to determine whether 
part oi § the omission of the words “any person not 
of the ¥a beneficiary” from section 302 (d) is of 
operty, @ any significance. The Board of Tax Ap- 
itil the} peals (28 B. T. A. 1377 (1931)) followed 
ocation | by the first (75 F. (2d) 35 (C. C. A. Ist, 
only in| 1935)), second (74 F. (2d) 242 (C. C. A. 
e trust] 2nd, 1934), cert. granted, 55 S.. Ct.. 655 
le and @ (1935)), and third (72 F. (2d) 551 (C. C. 
ite tax. 7 A. 3rd, 1934)) circuit courts of appeals 
May tv. 4 and the Court of Appeals of the District 
irt fur- | of Columbia (75 F. (2d) 245 (App. D. C., 
ted an7 1934), cert. granted, 55 S. Ct. 657 (1935)) 
taining | has interpreted the section to include those 
srty 0/9 words, and then has held in accord with 
taxable 4 Reinecke v. The Northern Trust Company, 
to take 7 that the corpus of such a trust was not 
: Sa taxable as a part of the gross estate of 
oo } the decedent. The Seventh Circuit Court 
ats tax.) Of Appeals (77 F. (2d) 401 (C. C. A. 7th, 
ae eee 1935)) and Judge Learned Hand, dissent- 
he con- My NS from the majority opinion in the 
upheld,» ) S€cond circuit, thought that the variance be- 
it of 2.) tween the two sections was significant 
idating) | 4nd that section 302 (d) should be liter- 
cession| | ally construed. Underlying the split in 








wen the decisions of the circuit courts of ap- 


peals, and interlinked with the issue of 
statutory interpretation, is the question of 
constitutionality. 


power is subject to certain restrictions im- 
posed by the due process clause of the 
Fifth Amendment. 
property by means of an irrevocable gift 
inter vivos so that his death does not 
result in the shifting or in the completing 
of a shifting to the donee of any economic 
benefits of property, a tax upon a gross 
estate which included the property so trans- 
ferred would be taxing one by imputing 
to him in part the value of the property 
of another. 
a denial of due process of law in Hoeper 
v. Tax Commissioner, 52 S. Ct. 120 (1931), 
and in Heiner v. Donnan, 52 S. Ct. 358 
(1932). In both these cases the Supreme 
Court found that the statute involved re- 
sulted in a “taxation of A by reference 
to the property of B.” 
generalization was still repeated by the 
Court the theory of these cases has been 
weakened by other decisions based 
analogous fact situations (50 S. Ct. 356 
(1930) ). 


324 (1931), the Supreme Court had little 
difficulty in sustaining the imposition of 
an estate tax on gifts made in contem- 
plation of death, brushing aside all ob- 
jections with the words that such a transfer 
is to be considered testamentary in effect. 
The decision was a practical one for, had 
the ruling been otherwise, death bed dis- 
positions of property would have seriously 
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It is now settled that the federal taxing 


If a donor transfers 


This has been condemned as 


While this vague 


on 


In Milliken v. United States, 52 S. Ct. 


impaired the effectiveness of the estate 
tax. Under the income tax law similar 
instances of inroads on the theory of those 
cases have arisen. Earnings and profits 
irrevocably assigned have been held tax- 
able to the assignor in Lucas v. Earl, 50 
S. Ct. 241 (1930), and Burnett v. Leininger, 
52 S. Ct. 345 (1932), although the latter 
had completely disposed of all of his in- 
terest. The emphasis on the economic 
realities of enjoyment rather than on re- 
finements of legal title was carried beyond 
any previous decisions in Burnet v. Wells, 
53 S. Ct. 761 (1933), where the court by 
a bare majority sustained the imposition 
of a tax to the settlor on the income of 
irrevocable funded insurance trusts, used 
for the payment of insurance policies on his 
life, the proceeds of which were irrevocably 
payable to his beneficiaries. There, as in 
the Lucas and Leininger cases, although the 
taxpayer had made a final transfer and 
divested himself of all legal rights, the 
courts refused to allow the solidarity of 
the family by means of which the donor 
is able to retain the substantial benefits 
of ownership to be used as a device for 
tax avoidance. It is entirely possible that 
the Supreme Court, if it should be con- 
vinced of the practical necessity for sec- 
tion 302 (d) literally construed, would 
further curtail the scope of the Hoeper and 
Donnan decisions. 

The basis of the attack upon the con- 
stitutionality of section 302 (d) construed 
literally is the assumption that a benefi- 
ciary’s interests are both nominally and 
actually adverse to the interests of the 
settlor, and that therefore a transfer in 
trust revocable only with the beneficiary’s 
consent has passed beyond the settlor’s 
control. This assumption tends to ignore 
the realities of family arrangements and 


verse interest. 
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the varied and multiple control which a 
donor inevitably exercises over a donee, 
and emphasizes the legalistic approach of 
the Hoeper and Donnan decisions. 
be admitted, however, that there is little 
distinction in substance between a trust 
revocable only with the consent of the 
beneficiary and a trust irrevocable in its 
terms. 
the existence in the donor of an ability 
to persuade the donee to return that gift. 
Logically, then, the theory implicit in a 
literal construction of section 302 (d) that 
in general the donor can control the donee, 
should be extended to include all gifts 
revocable or irrevocable in form. How- 
ever valid the “control” thesis may be, 
Congress of course does not attempt to 
go so far in section 302 (d). 
even under the most liberal construction 
of Burnet v. Wells, it is highly doubtful 
whether the court would at present sus- 
tain an estate tax embracing all gifts inter 
vivos or otherwise. 
ally construed, appears, then, to be uncon- 
stitutional. 


It must 


All gifts are subject in fact to 


Furthermore, 


Section 302 (d) liter- 


An important distinction, however, noted 


by the Board of Tax Appeals (28 B. T. A. 
853 (1933)) and adopted by the Second 
(74 F. (2d) 242 (C. C. A. 2d, 1934), cert. 
granted, 55 S. Ct. 655 (1935)) and Third 
Circuit Courts of Appeals (72 F. (2d) 551 
(C. C. A. 3rd, 1934)), may be drawn be- 
tween the interests of those beneficiaries 
whose consent the settlors must obtain to 
revoke the trust, and all other beneficiaries. 
The interests of the former may not be 
taxable to the estate since the power to 


revoke is dependent for its exercise upon 
the consent of those who are entitled to 
the beneficial and hence presumably ad- 
But the retention of their 
interests by the latter depends merely on 
the non-exercise of the power of revoca- 
tion by the settlor and the beneficiaries 
whose consent is required. The real dif- 
ficulty arises where the consent of an 
unnamed majority of the beneficiaries is re- 
quired to exercise the power of revocation. 
If a trust is created with five beneficiaries 
and it is stipulated that any three of them 
may unite with the settlor to revoke the 
trust the interests of all five (each having 
an adverse interest to the revocation) may 
escape taxation under the federal estate 
tax. The court may reason, however, that 
since no beneficiary is secure in the pos- 
session of his interest in the trust estate 
until the death of the settlor ends the 
possibility of his persuading any other 
three beneficiaries to concur in revocation, 
the interests of each of the five are taxable. 


Income tax—Lessee erected a building 
as consideration for an option to renew 
his lease. Commissioner of Internal Rev- 
enue increased lessor’s net taxable income 
for the year in which the building was 
completed by an amount equal to that 
year’s portion of the depreciated value of 
the building as of the date of expiration 
of the lease spread over the term of the 
lease. Held, on appeal, that since no gain 
is realized until the property is sold, the 
lessor does not receive taxable income 
when the building is completed. Hewitt 
Realty Co. v. Commissioner of Internal Rev- 
enue, 76 Fed. (2d) 880 (C. C. A. 2d, 1935). 
Criticized in Ill. L. Rev., Nov., 1935, p. 392. 








ILLINOIS 


First Special Session.—The First Special 
Session of the Legislature convened Oc- 
tober 28, 1935, for the purpose of consider 
ing primarily social security measures re- 
lating to unemployment insurance and old 
age pensions. The following is a list of 
bills affecting taxation. 


Chain Store Tax.—S. B. No. 50-X levie- 
a graduated license tax on chain stores to 
provide funds for old age pensions. Rates 
range from $25 on one store to $1,000 on 
each store in excess of 40. 


License Tax.—S. B. No. 52-X provides 
for the licensing of insurance agents, 
licitors and company service representa 
tives. Passed Senate December 11, 1935. 


Motor Vehicles.—H. B. No. 64-X limits 
mileage taxes to motor vehicles of the sec- 
ond division. 


H. 


sOo- 


B. No. 69-X requires truck operators 


importance to business 


| section will be confined to pending bills 
|in state legislatures, and the final report 


Commerce Clearing House Legislative 


| bonds and levy of taxes by counties having 


to have a permit and to carry public lia- | 


bility insurance. Amends traffic code to 


give jurisdiction in cases of violations to | 


justices of the peace and police magis- | 
trates. 
H. B. No. 79-X licenses truck convoys 


at the rate of $5 for each auto transported. 
Passed House December 11, 1935. 

>. 
fie 1 
secure permits to operate. 


Park District Tax.—%H. B. No. 15-X 
validates the tax levy ordinances of park 
districts. Approved December 4, 1935. 


Property Taxes.—H. B. No. 9-X ex- 
empts from the county tax rate limitation 
1935 levies for mother’s pensions, blind re- 
lief and aid to dependent children. Passed 
House December 4, 1935. 


*H. 
nances of villages having less than 2,000 
inhabitants. Approved December 4, 1935. 

H. B. No. 23-X provides for the creation 
of working cash funds in cities of less than 
150,000 by increasing the debt limitation to 
5% of the taxable value. Passed House 
December 4, 1935. 

*H. B. No. 24-X validates county high- 
way tax levies in counties of less than 
12,000 population. Approved December 
13, 1935, 


B. No. 46-X creates the Illinois Trat- 


soard and compels truck operators to | and levy ordinances of cities, villages and 


| towns. 


| date certain tax levies 


B. No. 20-X validates tax levy ordi- | 
° ae antag A y 3000 | Approved November 22, 1935. | 
No. 54-X per- | 


| service charge of one dollar per bill. 





NDER the above heading, report will 
be made of the introduction of and | 
action taken on state tax legislation of | 
interests. This | 


will be that of enactment, designated by a 
bold-faced star [*]. This feature is made | 
possible through the facilities of the 


Reporting Department, which furnishes a 
twenty-four hour reporting service on all 
subjects for all states. Copies of the text | 
of any bill reported may be obtained for a | 





H. B. No. 46-X validates the issuance of 


less than 200,000 inhabitants. 
ate November 26, 1935. 


H. B. No. 77-X and S. B. No. 43-X au- | 
thorize non-high school districts to issue 
tax anticipation warrants. Passed House 
December 3, 1935. 


H. B. No. 80-X permits cities having less 
than 2,500 inhabitants to levy a tax for 
sewage disposal. Passed House Decem- | 
ber 11, 1935. 


H. B. No. 81-X validates appropriation 


Passed Sen- 





Passed House December 11, 
H. B. No. 84-X and S. B. 


1935. 
No. 55-X vali- | 
for county purposes. 

H. B. No. 86-X and H. B. No. 87-X per- 
mit cities under 100,000 population to levy 


an additional tax for the support of their | 
public hospitals. 


S. B. No. 2-X requires tax warrants of | 
school districts to be numbered consecu- 
tively and retired in the order of issuance. 


S. B. No. 53-X and S. B. 
mit cities under 100,000 population to levy 
an additional tax for the support of public 


| 21, 





hospitals. 


Chain Store Tax.—H. B. No. 54 provide: 
for a sharp increase in chain store tax 


| rates. 


H. B. No. 103 amends Chain Store Tas 
to impose a flat 2 per cent tax on gross 
sales instead of present graduated scale. 


Income Tax.—S. B. No. 1 adds 
higher brackets to the income tax; 
going as high as 10 per cent. 


new 
rates 


Inheritance Taxes.——H. B. No. 68 pro- 
vides for increasing inheritance tax rates. 


Oleomargarine.—H. B. No. 94 and S. B 
No. 63 impose a license tax of $5 to $1,000 
on makers and dealers of oleomargarine 
and an excise tax of 15 cents per pound. | 

Property Taxes.—H. B. No. 9 and S. B.! 
No. 32 repeal Chapter 385 of the Regular} 
Session relative to exemption of personal 


property. 


H. B. No. 10 amends said Chapter 385. | 

H. B. No. 16 amends said Chapter 385 
to add an exemption of $300 for farm ma- 
chinery and limits household goods exemp- 
tion to $300. 

H. B. No. 21 provides for the payment 
of delinquent taxes in installments. 

H. B. No. 22 and S. B. No. 3 permit 
payment of delinquent taxes in 10 equal in- 
stallments with penalties and_ interest 
waived. 

H. B. No. 30 exempts all live-stock from 
personal property taxation. 

H. B. No. 33 and S. B. No. 6 authorize 
certain counties to levy taxes in excess of! 


| existing limitations. 


H. B. No. 35 amends Chapter 385 of the 
| Regular Session relative to personal prop- 
|erty taxes. 

H. B. Nos. 42 and 45 and S. B. Nos. 20, 
and 25 provide for payment of delin-| 
quent taxes in installments. 

H. B. No. 47 fixes valuation ennai 
to be used for taxation purposes. 

S. B. No. 28 proposes constitutional il 
amendment to repeal one mill road and 


| bridge levy. 
S. B. No. 33 amends Chapter 385 of the™ 


MINNESOTA 


cember 2, 1935. 
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‘erty tax law relating to exemptions. 


Regular Session to increase the household | 
Special Session.—The Minnesota Legis- | 
lature convened in special session on De- | 


goods exemption. 
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January, 


MISSISSIPPI 


Special Session.—The Special Session of 
Mississippi Legislature, which con- 
vened on October 1, 1935, adjourned on 
1935. Following are laws 
which were enacted. 


Mileage Tax on Motor Vehicles.—*%H. 


B. No. 36 relates to the mileage tax on 
motor vehicles. Approved November 25, 
1935. 


*S. B. No. 16 amends Section 1 of 
H. B. No. 36 of the present special session. 
Approved December 7, 1935. 


Motor Vehicles—,H. B. No. 52 pro- 


’ vides for an annual privilege tax on pas- 
' senger motor vehicles and trucks of less 
' than 2% tons carrying capacity. Approved 
» November 20, 1935. 
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vides 
e tax 


» Tax 
gross 
ale. 


new 
rates 


) pro- 
rates. | 
S. By 
$1,000} 

rarine 

ind. 

S. BY 

egular) 


rsonal 
r 385.) 
er 385 
n ma- 
xemp- 


yment 
permit 
ual in- 
iterest 


< from 


horize 
‘ess of 


of the 
prop: 


20, 
“clin 


angi / 


ational} : 
rd an¢ 


j 
of the! 
iseholdf > 

4 


yell 


| 


iiss 80st hea tw 


| taxable property of said county with which 


Privilege Taxes.—%S. B. No. 24 imposes 
privilege taxes upon various trades, pro- 
callings and businesses. Ap- 


Property Taxes—City.—% H. B. No. 107 
authorizes officers of the City of Toledo 
to levy a one mill ad valorem tax for the 
support of a charity ward in the North 
Mississippi Community Hospital. Ap- 


proved December 6, 1935. 


Property Taxes—County.—_*%H. B. No. 
106 authorizes the Board of Supervisors 
of Lee County to levy an ad valorem tax 
of not to exceed one mill on all taxable 
property of said county. Approved De- 
cember 6, 1935. 

*S. B. No. 73 authorizes Tallahatchie | 
County to borrow $25,000 for the purpose 
of paying outstanding obligations and pro- 
viding for the payment of such loan by the 
levying of ad valorem taxes. Approved 
December 6, 1935. 

*S. B. No. 74 authorizes the Board of 
Supervisors of Lauderdale County to levy 
an ad valorem tax of 3% of a mill on all 


to maintain a county health 


proved December 6, 1935. 


Property Taxes—Exemptions.—xH. B. 
0. 47 provides for the exemption from 
taxz ition of additional personal property 
kept for private use. Approved November | 
20, 1935. 


&S. B. No. 20 relates to the exemption | 
of homesteads from taxation. Approved 


November 14, 1935. 


_*S. B. No. 48 provides for the exemp- | 
tion of electric systems in rural districts | 


unit. Ap- 


from ad valorem taxes for five years. Ap- 
proved December 7, 1935. 
Property Taxes—Revaluation.—xH. B. | 


No. 98 authorizes the Board of Supervisors | N 


of each county to change, correct, revise | 
and revalue the assessment of land in cer- | 
tain cases. Approved December 7, 1935. 





NEBRASKA 


Special Session.—The First Special Ses- | 
sion of the Nebraska Legislature, which 
convened October 28, 1935, adjourned No- 
vember 25, 1935. The following completes 
the tax laws enacted: 

Gasoline Tax.—%H. B. No. 6 imposes an | 
additional tax of one cent per gallon upon | 


| approved December 14, 1935. 


| 1935. 


PENDING STATE TAX LEGISLATION 


*H. B. No. 37 corrects an omission in 
H. B. No. 9 approved November 13. Ap- 
proved November 26, 1935. 


*H. B. No. 39 contains the provisions 
of that part of H. B. No. 6 which was de- 
leted by amendment and which relates to 
the exemption of alcohol blends. Ap- 
proved November 26, 1935. 


Motor Vehicles.—%S. B. No. 3 simpli- 
fies H. B. Nos. 70 and 90 of last session for 
registration and taxation of motor vehic- 
les. Approved November 18, 1935. 

*S. B. No. 4 simplifies evidence of pay- 
ment of personal property tax on auto- 


mobiles to obtain license. Approved 
November 19, 1935. 


Property Taxes—Delinquent.—*H. B. 
No. 4 provides for the payment of back 
taxes at the rate of one-tenth annually. 
Approved November 25, 1935. 


OHIO 


_Advertising.—H. B. No. 599 levies an ex- 
cise tax of 3% on newspaper and magazine 
advertising. 


Alcoholic Beverages.—H. B. No. 583, re- 
quiring all beer sold in containers to bear 
State tax stamps, has passed both houses. 


Amusement Tax.—H. B. No. 574, extend- 
ing the 3% excise tax on gross receipts 
from amusements, has passed both houses. 


Cigarette Tax.—H. B. No. 581, extend- 
ing the cigarette stamp tax, has passed 
both houses. 


Copyrights.—H. B. No. 598 requires per- 


| sons issuing permissions to use copyright- 
|ed music to be licensed by the Secretary of 


State with a fee of 10% of the gross re- 
ceipts of the preceding year from copyright 
grants. 


Gasoline Tax.—S. B. No. 361. extending 
the additional 1 cent liquid fuel tax, was 


H. B. No. 612 increases the motor ve- 
hicle fuel tax 1 cent for local relief and 
highways. 

Income Tax.—H. 


B. No. 575, levying a 


tax on personal incomes, passed the House 
| December 5, 1935. | 


Mail Order Catalogues.—H. B. No. 614 
imposes a tax at the rate of $1 per 100 
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and interest remain a lien against property 
for next 5 years to insure prompt payment 
of current taxes. 


_S. B. No. 372 authorizes county commis- 
sioners to submit special levies at special 
elections for majority adoption. 


S. B. No. 374, permitting subdivisions by 
majority vote to move debt levies outside 
the 10 mill limitation, has passed both 
houses. 


S. B. No. 376 increases the rates on in- 
come of productive investments to 7% and 
on other intangibles by 1 mill. 


S. B. No. 379 creates county tax adjust- 
ment boards, 


S. B. No. 385 fixes a basis of income 
yield of patents and copyrights for taxa- 
tion. 

H. B. No. 586 authorizes counties, town- 
ships, municipalities and school districts to 
prescribe and define “service units” which 
may be credited to delinquent tax accounts. 


H. B. No. 587 extends the 6% tax on 
income yield from productive investments 
through 1936 and increases all intangible 
rates for the general revenue fund on the 
following scale: productive investments, 
2%; unproductive investments, 3 mills, to- 
talling 5 mills; deposits, 1 mill, totalling 3 
mills; money, credits, etc., 3 mills, totalling 
6 mills. 

H. B. No. 592 increases the intangible 
tax on deposits from 2 mills to 10 mills. 

H. B. No. 604 authorizes the Tax Com- 
mission to appraise all property through 
deputy appraisers. 

H. B. No. 606 authorizes the Tax Com- 


mission and Attorney General to collect de- 
linquent taxes. 


Sales Tax.—H. B. No. 572, extending the 
sales tax, has passed both houses. 


H. B. No. 590, levying an excise tax on 
the storage, use or consumption of tangible 
personal property bought outside the State, 
passed the House December 11, 1935. 

H. B. No. 595 provides for the exemp- 
tion of food from the sales tax. 

H. B. No. 596 exempts sales under 17 
cents from the sales tax. 


H. B. No. 602 levies a 3% sales tax and 
;exempts sales of less than 17 cents. 
SOUTH CAROLINA 


A special session of the 1935 Legislature 
convened December 10, 1935. 





pages on mail order catalogues from out- | 


| side the State. 


o. 591 each levies a $25 inspection fee on 
automobiles bought outside the State. S. 
B. No. 386 was approved December 12, 
H. B. No. 591 passed House Decem- 
ber 12, 1935. 


Property Taxes.—H. J. R. No. 53 relates 
to the apportionment of taxation outside | 
of the 10 mill limitation. 

S. B. No. 366, authorizing school dis- | 
tricts to submit tax levies for majority ap- | 
| proval at special elections to March 3], 
1936, passed the Senate December 3, 1935. 


S. B. No. 369 provides for cancellation 


Motor Vehicles.—S. B. No. 386 and H. B. | 


VERMONT 


Convened December 10, 1935, recessed 
December 14, 1935, to January 21, 1936. 


Bank Deposits.—%H. B. 21 imposes a tax 
'of 5/20 of 1% on the bank deposits held 
| by national banks on April 1 and October 
11; The tax is imposed semi-annually 
|against the persons owning the deposits. 
| Approved December 14, 1935. 


| Malt Tax.—xH. B. 7 requires bottlers and 

wholesalers to pay a tax of 5¢ instead of 
334¢ on each gallon of malt or vinous bev- 

|erages sold by them to state retailers. Ap- 
| proved December 14, 1935. 


| Railroads.—% H. 


B. 4+ reduces tax rate on 


the sale, distribution, importation, manu- | of penalties and interest on delinquent real | tangible railroad property and franchises 


facture, blending and use of motor vehicle | 
fuels. "Approved November 26, 1935. 


estate taxes from 1933 to 1935 inclusive, if 
| paid prior to June 20, 1936, but penalties 


— 14% to ¥% of 1%. 


Approved De- 
cember 14, 1935. 








STATE TAX CALENDAR 


1936 FEBRUARY 1936 


SUN. MON. TUE. WED. THU. FRI. SAT 


Extracts from tax calendars in The Corporation Trust Company's Corporation Tax Service, 
published by Commerce Clearing House, Inc. 


ALABAMA | 





February 1 : 
Corporation Permit.—Every domestic and foreign 
corporation is required to file an application for 
a corporation permit with and pay a license or 
privilege tax to the State Tax Commission on 

or before February Ist annually. 


Foreign Corporations.—On or before the first day 
of February of every year, foreign corporations 
are required to pay to the State Tax Commis- 
sion a fee for a permit to do business. 


Public Utilities —All railroads, street railroads, 
suburban railroads, and every sleeping car, ex- 
press, telegraph, telephone, gas, water, electric 
light or power, hydro-electric power, steam heat, 
refrigerated air, dockage, cranage, toll road, 
toll ferry, toll bridge, railroad equipment and 
navigation company shall pay their inspection 
fees to the Public Service Commission on or 
before this date. 


In the event that the amount of inspection fees 
payable by any utility for any year cannot be 
ascertained on or before February Ist of each 
year such utility must, in any event, pay the 
minimum supervision and inspection fee and in 
addition such part of any additional supervision 
and inspection fees as may be ascertainable on 
or before the date of default. When any further 
additional amount can be ascertained the same 
are due within 30 days. 


Supervision and inspection fees of public utili- 
ties are in default on or after February Ist of 
each year, if not paid prior to that date. 


February 29 
Chain Stores.—If application for a chain store 
license is not made and a renewal license issued 

on or before the last day of February the 
former license lapses and becomes null and void. 








ARIZONA 


February 1—— 
Assessment date for telephone and telegraph com- 
pany property taxes. 
February 5 ; ’ 
Report by alcoholic beverage licensees due. 
February 15 
Gross income tax report and payment due. 
Motor vehicle carrier report and tax due. | 
Tax and reports due from gasoline distributors 
and consignees. 
February 20—— ; 
Gross income tax delinquent. ' 
Motor vehicle carrier report and tax delinquent. 
February 25—— | 
Motor fuel carrier’s report and any tax due. 








ARKANSAS 





February 1 } 
Annual sales tax report and remittance for De- 
cember are due unless taxpayer’s annual return 

is based on fiscal year for which another date | 
has been authorized. 





t 


February 10 


February 15. 


Third Monday 





On or before this date each year the Arkansas 
Corporation Commission or any officer whose 
duty it is to receive franchise tax reports is 
required to file with the Governor a certified 
list of all corporations both domestic and foreign 
which have not filed an annual franchise tax 
report for three years immediately preceding. 


The Arkansas Corporation Commission issues to 
corporations on or before the first day of Febru- 
ary of each year suitable blanks for carrying 
out the purpose of income tax act. 





Fur dealers are required to file a verified inventory 
showing the number and kind of pelt held 
on February 10 and the location thereof. 





Monthly sales tax report and tax remittance due 
for preceding calendar month. 





Property taxes are payable at any time between 
the third Monday in February and the third 
Monday in October of the year next succeeding. 
A penalty of 10 per cent is added for delinquency. 


CALIFORNIA 


February 1—— 

Beer and wine (manufacturers 
monthly tax due. 

Gasoline tax due; distributors required to make 
physical inventory. 

Quarterly report of sales of agricultural minerals 
and commercial fertilizers due. 

Motor vehicle registration fee reduced to 11/12 
of annual rate. 

Reports of manufacturers, freezers and processors 
of milk due. 

Second half of petroleum and natural gas severance 
taxes delinquent. 


February 5 
Fish packers’ monthly report due. 


February 10—— 

Alcoholic beverage monthly statement 
by manufacturers and importers due. 

Cattle transporters’ monthly reports due. 

Kelp monthly report due. 

Kelp privilege tax due. 

Petroleum and natural gas companies’ 
reports due. 


February 15 
Gasoline distributors’ returns due. 
Last day to file suit to recover back petroleum 
and natural gas severance taxes. 
February 20 
Railroad company annual reports to Secretary of 
State due. 
February 29 
Day upon which the corporate powers, rights and 
privileges of domestic corporations shall be sus- 
pendéd and the right of foreign corporations to 
do intrastate business shall be forfeited for failure 
to pay the franchise tax for preceding year in 
the case of corporations using the calendar year 
for their fiscal year. 
Imitation dairy products monthly report due. 
Slaughter house monthly report due. 
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February : 
Employment agencies must file a report with the 
deputy state labor commissioner monthly. 
February 10—— ' Febru: 
Class A private carriers must file a report and App 
pay tax for preceding month, on or before this Gen 
date. Mot 
Motor vehicle carriers must file a report and pay| | Febru 
the tax for the preceding month, on or befor Mot 
this date. Febru 
February 15 Dea 
Coal mine owners’ reports due on this date. re 
February 20 | Febru 
Class A private carriers notified of tax due, ot| Gas 
or before this date. Mot 
Motor vehicle carriers notified of tax due, on or 
before this date. 
February 25 
Coal mine owners’ royalty tax due on or befor! 
this date. Febru 
Gasoline distributors’ statement to state oil in| Bee 
spector due on or before this date. Mo 


Gasoline tax due on or before this date. s 

















Report of motor fuel deliveries made during the | Febru 
preceding month required of all common carrier: Ele 
on or before this date. . k 
Last Day Ga 
First half of annual property tax due and payable. Re 
I 
Re 
CONNECTICUT ie 
4 eA 
February 1 j 
Alcoholic beverages gross receipts tax, quarterly 
return and payment due. 
Appeal to Board of Relief due on first busines: 
day of February or at any adjourned meeting 
within 20 days. 
Gasoline tax due from distributors. “a 
Personal (poll) tax due in towns over 10,000 " 
except Manchester. Feb 
February 10—— Fu 
Monthly (inventory) report by cigarette distrib 
utors due. Feb 
Theatre reports due. art 
February 15 . 
Annual reports due February 15 or August 13 
Gasoline distributors’ reports due. p 
Half of motor bus corporation taxes due. : 
February 20—— R 
Investment brokers’ tax due. 
Feb: 
| 5, 
DELAWARE j 
February 1 , L 
Assessment period in Kent County ends. t4 
Last day to post assessment in New Castle County f | Feb 
Monthly alcoholic beverage report due. 
February 15 ’ 
| Last day to file alcoholic beverage report. 
| Last day to post assessment in Sussex County. 
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; ‘February 10 


Hf 


January, 1936 


Gasoline filling station report due. 


Sussex County Board of Assessment will sit and 
hear appeals until March 1. 





Gasoline tax report and tax due. 
Operators’ and chauffeurs’ licenses expire. 


DISTRICT OF COLUMBIA 





| February 1 
Annual report of electric companies, gas com- 
panies, and street railroad to Congress due on 
or before this date. 
Balance sheets of all public utilities to be filed 
with Public Utilities Commission on or before 
this date. 





Alcoholic beverage statements due. 





Monthly gasoline tax report and tax due. 


FLORIDA 


February 10 : 
Gasoline inspection fees and reports due. 
Lime kiln reports and fees due. 








Gasoline sales and storage reports and taxes due. 





Auto transportation company mileage tax reports 
due. 
Fresh water fish dealers’ reports due. 


Last day to secure 1 per cent discount on property 
taxes. 


GEORGIA 
February 1 ; 
Application and fee for chauffeur’s license due. 
General property tax returns due. 
Motor vehicle registration renewable. 








February 2— ; : ; 
Motor vehicle registration ee. 

February 5——— ' 
Dealers and distributors of oysters and shrimp 


reports due. 

February 20. 
Gasoline reports and taxes due. 

Motor carriers’ monthly reports due. 





IDAHO 
February 10 
Seer excise tax report due. 


Monthly report of dealers in dairy products sub- 
stitutes due. 


February 15 


Electric light and power companies’ 
kilowatt tax due. 


Gasoline dealers’ report and tax due. 


Report and license tax of electric generating com- 
panies due. 


Retail sales tax and return due. 








report and 





If application for renewal of chain store tax license 
is not filed, former license becomes null and void. 


ILLINOIS 
February 5 
Cold storage warehouse monthly report of food 
held in storage due. 
February 10 
Fur dealer’s 
ary due. 








report of business transacted in Janu- 





Alcoholic beverage tax return of manufacturers 
and importing distributors due between Ist and 
15th of each month. 


Petroleum products inspection fees for December 





due. 
oad occupation (sales) tax reports and taxes 
ue 
February 20 . 
Last day for distributor of motor vehicle fuel 


to make monthly return and to pay tax. 
Last day for non-distributors to file monthly motor 
vehicle fuel report and pay tax. 
February 28 
Annual franchise tax report of all corporations 
due prior to March 1, after which date penalties 
accrue. 


Last day for carriers to file monthly report of 
motor vehicle fuel deliveries. 








STATE TAX CALENDAR 


INDIANA 





February 1 
Chain store license fees delinquent. 
Employment agency reports due. 


Foreign finance company reports and license fees 
due. 


Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 
February 10—— | ; 
Petroleum oils inspection fees due. 
February 15 
Bank and trust company reports due. 
Common carriers’ gasoline reports due. 
Gross income tax information returns due. 
Imitation condensed milk tax due. 
Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 
February 20 
Bank and trust company taxes and building and 
loan association reports and taxes due. 
February 25 
Gasoline dealers’ 














reports and taxes due. 


IOWA 





February 1 
Annual Corporation Report.—(1) Any domestic 
corporation may, prior to the first day of Feb- 
ruary, escape the payment of the annual fee 
and penalty by dissolving the corporation and 
filing with the Secretary of State a proof of 
publication of notice of dissolution. 
(2) If the annual report is not filed and the 
annual fee paid, together with penalties due, on 
or before the last day of January, on the first 
day of February following, notice of such de- 
linquency will be filed with the Attorney General, 
who may cause action to be brought for the 
collection of the fees and penalties. 

Annual Foreign Corporation Report.—On the first 
day of February following date of notice, all 
foreign corporations that have not made their 
annual report and paid their annual fee to the 
Secretary of State shall forfeit their right to do 
business in Iowa. 

Coal mine operators file annual report with the 
mine inspector of the district where the mine 
is located on or before this date. 

Common carriers of passengers (railroads, street 
railways and sleeping car companies) on or be- 
fore this date each year file statement with 
executive council of free pass beneficiaries. 

Express companies must annually file property tax 
return with State Board of Assessment and 
Review between this date and March 1. 

Freight line and equipment companies pay prop- 
erty tax to State Treasurer annually on or before 
this date. 

February 15 

Electric light and power, gas, pipe line, electric 
railway, elevated street railway and water com- 
panies—State Board of Assessment and Review 
certifies to county auditor the valuations fixed 
for assessment upon all such property in each 
taxing district. Taxpayer has right to ask for 
review of its assessment by State Board within 
10 days after date the assessment is certified to 
county auditor. 

February 28 

Express companies are required annually, between 
first day of February and first day of March, to 
make out and deliver property tax return to 
State Board of Assessment and Review; annual 
financial report to be filed with Board of Rail- 
road Commissioners on or before this date. 

















KANSAS 
February 1 ? 
Authority of county boards to correct clerical 
errors in preceding assessment expires. 
Motor vehicle registration fees payable. 
February 10— 
Oil inspection reports due. 
February 15— ; 
Motor carrier reports and fees due and lien 
attaches. 


February 25 
Gasoline reports and taxes due. 





KENTUCKY 
February 1— j , 
Business license tax of insurance, title and abstract 
companies due. 
Franchise tax report due. 
February 5 
Employment agency reports due. 
February 10 : 
Breweries and manufacturers of beer and wine 


= monthly report and pay barrel tax on this 
ate. 











February 20 
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Monthly alcoholic beverage report of hotels, res- 
taurants, and clubs due. 

Monthly excise tax report of blenders and rectifiers 
of distilled spirits and excise tax due. 

Refinery monthly report due. 

February 15-—— 

Monthly sales tax report showing total gross 
receipts made during January, and tax due. 

Motor carrier mileage tax due. 

Motor carrier operators’ reports due. 





Crude petroleum transporters’ monthly report due. 





Oil production tax due. 
February 29 
Gasoline reports (except refinery reports) and 
taxes due. 
LOUISIANA 
February 1 





Annual report of domestic corporation due. 

Chain store tax report due. 

The Board of Assessors of the Parish of Orleans 
reviews real property assessments for 15 days 
from this date. 

February 5 

Wholesale fish dealers’ reports due. 

February 6 

Application and payment for motor vehicle regis- 

tration must be made before this date. 
February 10 

Oyster severance tax report due. 

Parish gasoline tax reports and tax due. 

Reports and tax on imported kerosene due. 

Reports of imported alcoholic beverages due. 

Reports of imported gasoline due. 

Returns from shrimp freighters and ice boats due. 

Shrimp severance tax report and tax due. 

February 14 
Dairy products quarterly report and taxes delin- 
quent. 
February 15 
Carriers’ reports 
ported due 
Carriers’ reports of gasoline transported due. 

February 20—— 

Alcoholic beverage tax reports and taxes due. 

Gasoline tax report and taxes due. 

Kerosene tax report and taxes due. 

















of alcoholic beverages trans- 


MAINE 





February 1 
Gasoline tax due. 
Small loan agency monthly reports due. 
February 10 
Inspection fees for packing of food due. 
February 15 
Gasoline tax sales report due. 
February 29 
Unrenewed drug store and apothecary licenses void. 











MARYLAND 





February 1 
Licenses to fish in Chesapeake Bay with pound 
nets, fykes, seines, etc., expire. 
February 5 
Last day to file cold storage warehouse monthly 
report. 
Last day to file monthly account of leaf tobacco 
sales on or through Baltimore market. 
February 10 
Last day to file monthly statement or declaration 
of insurance brokers, agents or solicitors. 
Monthly gross receipts (sales) tax reports and 
payments due. 
February 15 
Milk control fees due. 
February 29 
Last day to file dealer’s report and pay tax on 


gasoline sold or used during next preceding 
calendar month. 














MASSACHUSETTS 





February 1 


Return of amount of wood and timber cut from 
forest land due. 


February 10 
Alcoholic beverage excise tax return and tax due. 
February 15 
Cold storage warehouse reports due. 
Motor fuel distributors’ returns and tax due. 
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MICHIGAN 
February 1—— 
Severance tax and reports due. 
February 5 
Gasoline—common carrier’s 
February 10 
Common 
due. 
Fur dealers—last day to make monthly report. 
February 15—— } 
Monthly sales tax and return due. ; 
Returns of public utilities paying specific taxes | 
must be filed by this date. 
February 20—— 
Gasoline.—Wholesale distributors’ 
tax due. / 
Severance tax and reports delinquent. 





statement due. 





and contract carriers’ monthly reports 


| 
statements and 





MINNESOTA 
February 1 
County auditor files list of delinquent real estate. 
Gross earnings report of express, freight line, sleep- 
ing car and telephone companies due. 
Iron severance royalty tax report due. } 
Semi-annual car report of freight line companies 
due. 
February 5 
Cold storage warehouse reports due. 
February 10 : 
Live stock commission merchants’ 
February 15—— 
Gasoline tax and fees due. 
Interstate carriers truck mile tax and report due. 
Last day to file application and 
motor vehicle registration. 
Oil inspection fees due. | 


Semi-annual gross earnings report of railroads due. 











statements due. 





pay taxes for 


MISSISSIPPI 
February 1—— : 
A taxpayer may pay all of his property taxes for 
the fiscal year on or before this date. 
Admission (amusement) tax and re‘ort is 
between the Ist and 10th of each month. 


All taxes levied for county and district and munici- | 
pal bonds to be paid on or before this date except 
where a county, district or municipality has by 
order authorized such taxes to be paid in 
installments. 


Any person electing to pay the taxes levied and | 
assessed against him in installments required to 
pay, in addition to the amount of taxes unpaid 


due 


after February 1, interest thereon at the rate of | 


4 of 1 per cent per month. 


Interest at 6 per cent per annum, computed from 
February 1st of the year in which back taxes 
should have been paid, is added to such back 
taxes upon collection thereof. 


One-half of all ad valorem taxes, except ad valorem 
taxes levied for county or district or municipal 
bonds, are due on or before the first day of 
February next succeeding the date of the assess- 
ment. 


Oyster packers and canners file sworn statement 


on this date as to the number of barrels of 


oysters purchased and caught during the pre- | 


ceding month. 


Oyster, sea food, etc., 
‘due on this date. 
The owner of any motor vehicle operated for hire 
in any city or town in this State is required to 

register said vehicle on or before this date. 
Where the state tax collector discovers that any 

person, corporation, property, business, 

tion or calling has escaped taxation for 


monthly inspection tax is 


| 
| 
| 
t 
} 


occupa- | 
the 


February 28 


THE TAX MAGAZINE 


Common carriers must file monthly report on this 
date of gasoline and oil delivered by them. | 
Distributors and wholesale dealers of gasoline file | 
monthly report and pay monthly tax on this date. 
a gross sales tax and report due on this | 
ate. 


Retail dealers in gasoline file monthly 


report on | 
this date. 








A license issued to an insurance agent expires on 
this date. 


MISSOURI 


February 10—— 





previous calendar year, by reason of not being 
assessed, he must give notice to the tax assessor 
of such fact, after this date. 


February 5 





Wholesale oyster and sea food dealers file monthly | 


report on this date. 


February 10 
Admission (amusement) tax and report 
between Ist and 10th of each month. 





is 


Private car property tax returns delinquent. 


February 15—— 





Gasoline.—Statement of distributors and dealers 
due. 
Kansas City property tax and merchants’ ad 
valorem tax returns due. 
February 25 : 
Gasoline.—Tax due; distributors’ and dealers’ re- 
ports of gasoline received due; transporters’ 


Last Wednesday 


| February 10 


due | 


Every dealer in motor vehicles must file a monthly | 


report with the tax collector on this date. 


Motor vehicle monthly mileage tax reports are due 

on or before this date. 
February 15—— 

After February 1 h 4 
sale all lands in his county on which the taxes 
have not been paid, said sale to be held on 
the first Monday of April. 

Burial associations file annual report with the State 
Board of Embalmers on or before this date. 


statements due. 





State Board of Equalization meets. 


February 29 
Manufacturers, wholesalers and dealers tax due. 
Soft drink report due. 





MONTANA 


February 1 

Chain store tax, notice of delinquency. 

Motor club service statement is required to be 
filed annually on or before this date with the 
Commissioner of Insurance. 

Motor vehicle dealers’ registration, 
apply for. 

Motor vehicle registration, last day to file applica- 
tion for. 

Taxidermists’ reports are due. 


February 10 
Creameries, butter, cheese, 
reports are due. | , 
Milk or cream buying stations, reports due. 
February 15 ' 
Alcoholic beverages, brewers and wholesalers 
monthly report and excise tax due. 
Dealers’ monthly gasoline tax and report due to 
State Board of Equalization on or before this 
date. 


Railroads and common carriers file monthly report 
of gasoline delivered in state on or before this 
date with State Treasurer and State Board 
of Equalization. 

February 20 

Oil producers’ 
tax due. 

Last Day—— _ ; 

Chain store licenses become null and void unless 
applications for renewals are made by these dates. 

Public warehousemen’s reports are due. 





last day to 





or ice cream factories’ 








additiosuial license tax reports and 


NEBRASKA 
February 1—— : 
Delinquent taxes of car companies may 
lected by distress and sale. 
Motor vehicle registrations become delinquent. 
February 5 . : 
Reports of public grain warehouses due. 


be col- 








Employment agencies’ reports due. 
Railroad monthly reports of passes due. 


February 15 
Gasoline dealers’ reports and taxes due. 
Gasoline carriers’ reports due. 
Insurance agents’ statements due. 
- and taxes of retail imitation butter dealers 
ue. 





NEVADA 


February 1 
Insurance agents’ and brokers’ 
Motor vehicle registration delin 
Petroleum products report and 





licenses expire. 
uent. 
ees due. 


: 


| | February 15—— 


15 the tax collector advertises for | 


Gasoline tax report and tax due. 


NEW HAMPSHIRE 


February 1——_ 
Gasoline distributor’s 





monthly tax due. 


oe 
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February 10—— 
Monthly beverage report and fee of on-sale and} ebruary 
off-sale permittees due. | Last di 
Monthly report of agents of unlicensed fire insy ' — 
ance companies due. yn a: 
Monthly report of foreign manufacturers and whok.! pruary 
salers of beverages due. Cold a 
February 15—— . ee pruary 
Monthly report of gasoline distributors due. ¥ ast 
Monthly report of manufacturers and wholesaler: § : in N 
of beverages due. ED ebruary 
Last d 
se taxe 
ex 
NEW JERSEY - 
February 1—— a 
Electric light, heat and power, gas, pipe line i 
telegraph, telephone and water companies pa 
gross receipts tax at the same time as other 
taxes are due and payable in the particular tay. )pepruar: 
ing district; annual statement, for gross receipts : Face 
tax purposes, to be filed on or before this date; + bruar 
on or before this date, in the year next fo pe e2huat 





























. eo 8 » a 
lowing the acquisition of the rights, prop. Penalt 
~ or franchises of another corporation, a report | Februar 

s filed showing the gross receipts from January Alcoh 
1 of the year in which such acquisition wa the 
made, to the date of such acquisition, of the} Ice ct 
company whose rights, property and franchises ) Pebruar 
have been thus acquired. Gross 

On or before this date distributors pay gasoline dat 
tax. ‘Februar 
Pawnbrokers must file report on or before thi: Gasol 
date. 
Persons engaged in small loan business must file 
report on or before this date. 
Street railway companies file annual statement Februa 
for gross receipts tax purposes, on or before “Oil ; 
b this date. sell 
Street railway companies pay gross receipts tay Februa 
at the same time as other taxes are payable Grait 
in the particular taxing district. Oil i 
The first quarter installment of general property Trac’ 
tax is due and delinquent. tiene 
First Tuesday Gaso 
On or before the first Tuesday in February annual Inte 
license fee (franchise tax) returns are required du 
to be filed with the State Tax Commissioner Rail: 
February 5 au 
Cold storage warehouses file report. Februz 
February 10—— Sure 
Operators of interstate busses file monthly state P Pebruz 
ment on or before this date. Crez 
Operators of motor busses, within the limits oi Grai 
a “municipality,” file a statement and pay th 
gross receipts tax on or before this date. 
February 15 
Manufacturers, distributors, transporters, stores Febr 
warehousemen and importers of alcoholic bever ye 
ages reports due. ‘- 
February 29 : ; ; Dien 
Distributors of motor vehicle fuel file month Ad 
reports on or before this (last business day o ‘Me 
month) date. I 
Transporters of gasoline must, within 60 day: 4as 
after the close of each month, furnish a state: P 
ment to the State Tax Commissioner, of all T 
deliveries to points in New Jersey. _ 
Febru 
Mo 
7 
Per 
NEW MEXICO - 
February 1 Y 
Mineral property tax returns due. S 
Retail merchants whose gross annual sales do m0 Pro 
exceed $100,000 must file application for a pe! t 
mit and pay the tax. t 
Retail merchants whose gross annual sales exceed ] 
$100,000 must file application for a permit and F Febr; 
pay $125 tax. Ale 
First Monday. La 
Pipe line, railroad, telegraph, telephone and ga ( 
transmission company property tax returns due. 1 
February 10—— Pr 
Oil and gas severance tax reports due. 
February 15 : Febr 
Gross income (occupational) taxes and_ report Ga 
due. L 
Third Monday- 
Railroad rolling stock property tax returns due. 
February 20—— 
Motor carrier reports and taxes due. B Feb 
Pipe line license fees due. c 
February 25—— ' 
. Gasoline Distributors.—Retail dealers’ taxes au E 
reports due; taxes and reports on gasoline pu! G 


chased from unlicensed distributors and dealer 


due; carriers’ reports due. 
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NEW YORK 


Last day for payment of taxes levied by county 
boards of supervisors on or before December 15 
preceding (some exceptions). 

Lien date for shell-fish grounds tax. 


ebruary 5 
Cold storage warehouse monthly report due. 


ebruary 10 

Last day to pay first quarter of property taxes 
in Nassau County without penalty. 

ebruary 15 ; 

Last day to pay Buffalo (Erie County) property 
taxes without penalty. 














Last day to file New York City Public Utility | 
Excise Tax return and pay tax. 





| 


NORTH CAROLINA 





Face value of property taxes due. 


February 2 
Penalty of 1 per cent accrues on property taxes. 








Alcoholic beverage excise tax is due on or before 
the 10th day of each month. 
Ice cream manufacturers’ reports due. 





Gross sales return and tax due on or before this 
date where sales are reported on a monthly basis. 
February 20 
Gasoline tax and report due. 





NORTH DAKOTA 





February 1— 
Oil inspection reports and fees due. 
Tractor fuel oil report and fee due. 

February 10 ' 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 
Tractor fuel oil fees delinquent. 

February 15 
Gasoline reports and taxes due. 

Interstate motor carriers’ mileage reports and taxes 
due. 

Railroad and telephone company reports to county 
auditors due. 

February 20 . 
Surety liable on oil dealers’ bonds. 

February 28 . 
Cream station and dairy monthly reports due. 
Grain warehouse reports due. 














OHIO 
February 5——— 


Last day for employment agencies to file monthly | 


report. 


February 10 
Admissions tax reports and payments due. 
Alcoholic beverage tax reports due. 


Last day for payment of third installment of real 
property and public utility real and tangible 
personal property taxes, if paid in ten install- 
ments. 

February 15 

Monthly report of unregistered dealers in motor 

vehicle fuel due. 


Penalty of 10 per cent attaches to unpaid portion 
of first half of real estate taxes, though penalty 
might attach earlier if auditor and treasurer 
settle prior to this date. 

Property tax returns, together with one-half of the 
personal property taxes of taxpayers making re- 
turns to the county auditors, due between 
February 15 and March 31. 

February 20 
Alcoholic beverage taxes payable monthly are due. 
Last day without penalty for dealer to report sales 

or taxable use of motor vehicle fuel during 
preceding calendar month. 

Private motor carriers’ monthly report and emer- 
gency tax due. 

February 29 














STATE.TAX CALENDAR 





February 5 , 
Reports from mines (other than coal) due. 
February 10—— ; 
Fur dealers’ licenses expire. ee 
Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 
Report of manufacturers of non-intoxicating alco- 
holic beverages due. 

February 15- r 
Gas pipe line reports of daily meter readings due. 
Gasoline taxes and reports due. : 
— report and tax of motor vehicle carriers 

ue. 
Returns of “information at the source’? for the 
calendar year 1934 for income tax purposes due 
on or before February 15, 1935. 

February 20 

Monthly sales tax and report due. 


Reports from coal mines due. 


Last Day 
Fur dealers’ reports due. 














OREGON 
February 1—— 
Motor club service financial statement is filed 
on or before this date with the insurance 


commissioner, 
February 10- 

Oil well license tax and report due on or before 
this date to county treasurer. 

February 15 

Fish poundage fee and report and meat dealers’ 
report due on or before this date. 

Gasoline tax and report due to Secretary of State 
on or before this date. 

Returns of information at the source (Forms 96 
and 99) are required on or before this date of 
all corporations having 10 or more of such in 
come returns. 

February 20— . 

Motor carrier’s tax due on or before this date. 














PENNSYLVANIA 
February 1 
— alcohol distillers capital stock tax report 
ue. 


Semi-annual report of public utilities and motor 
carriers for gross receipts tax due. 


Undertakers’ licenses expire on this date and 
should be renewed during the preceding month. 
| February 10 
| Amusement tax monthly reports and tax payments 
due. 
Liquor importers’ reports to Department of Reve- 
nue due. 
Malt beverage tax reports to Department of Reve- 
nue due. 
February 15 
Liquor manufacturers’ reports and taxes to De- 
partment of Revenue due. 
February 29—— y 
Last day for 3 per cent discount on property taxes 
for City of Philadelphia. Gi 
Monthly reports and tax payments of distributors 
} and carriers of liquid fuels (for preceding 
| month) due. 








RHODE ISLAND 





February 1 ; ‘ ; 
Owners of ships engaged in foreign commerce re- 
quired to file statement of profits. 
February 10—— 
Gasoline distributor’s monthly tax due. 
February 15—— 
} Gasoline distributors’ monthly reports due. 








SOUTH CAROLINA 

February 1 

Additional penalty of 1 per cent is added to prop- 
erty tax if not paid by this date. 

Billiards license tax is paid on or before this date 








Gasoline tax for preceding calendar month due. 
Last day to file monthly fishing report. 


OKLAHOMA 
» February 1 





Copy of railroads’ annual report to stockholders 


_™Must be filed with Corporation Commission. 
Excise tax on petroleum report and tax due. 


Gross production tax and report on oil and gas 


due. 


annually. 
| February 1-February 10—— 
| Admissions to amusements’ return and stamp tax 
due between these dates. : ae 
| Power tax and report of public utilities due be- 
| tween these dates. 
February 4—— 
Fisheries monthly stamp report due not later than 
this date. 
February 5— 
Fishing license tax report is due within 5 days 
of the end of each calendar month. 
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Oyster or clam shuckers stamp report must be 
mailed on or before the 5th day of each suc- 
ceeding month. 

Sturgeon, caviar or shad dealers file a report 
within 5 days ot the end of each month. 

Tobacco warehousemen required to file statement 
on or before the 5th day of each month. 

February 20 

Every telegraph, express, sleeping car, and every 
telephone company shall annually, between the 
lst day of January and the 20th day of Febru- 
ary, make out and deliver a property statement. 

Gasoline tax and report of dealers, distributors, 
importers and storers due on or before this date. 

February 

Public utilities franchise or gross receipts report 
is made during the month of February. 

The annual corporation license fee (franchise tax) 
report is made during the month of February. 








SOUTH DAKOTA 





February 1 
Warehouse reports due. 
February 10—— 
Employment agency reports due. 
February 15 
Gasoline reports and taxes due. 








[Inspector of petroleum products may _ require 
report. 
TENNESSEE 
February 1 
Dairy products return after commencement of 


business is due annually on this date thereafter. 
Insurance brokers’ statements must be made on 
or before this date each year. 


February 15 — ’ . 
The annual statistical report of mines and mineral 
products is due on or before this date. 





TEXAS 





February 1 

Cigarette Tax.—Wholesale dealer’s report of drop 
shipments due. 
Report of emigrant agents due. 

February 15 
Cigarette Tax.—Wholesale dealer’s report of drop 

shipments due. 

February 20—— 

Gasoline taxes and reports due. 

February 25 a oh 
Monthly report and tax of cement distributors due. 
Oil production reports and taxes due. 

February 29 
Oil carriers’ reports due. . 

Oil Production Report.—Oil withdrawn from stor- 

















age due. 
UTAH 
February 5 
Monthly report of cold storage warehouses due. 
February 10 


Annual statement of metalliferous mines due. 





Annual statement of non-metalliferous mines due. 

Carriers’ reports of motor fuel deliveries due. 

Monthly report of dealers and manufacturers of 
alcoholic beverages due. 


February 15 
Information returns due. 
Monthly gasoline tax and report due. 
Sales tax and return due. 
Motor carriers special report and tax due. 
February 29 
Insurance adjusters’ licenses expire. 
Insurance brokers’ licenses expire. 
Motor vehicle licenses expire. 








VERMONT 





February 1 
Term of Commissioner of Taxes begins. 
February 15 
Apreal from appraisal of car, railroad, steamboat 
and telephone company property by Commis- 
sioner of Taxes to Board of Tax Appeals al- 
lowed. 

Income tax information returns of payments to 
residents of $1,000 and over of salaries, wages, 
rentals, premiums, annuities, compensations, in- 
terest, etc., are filed with Commissioner of Taxes 
annually on or before this date. 

February 29 

Domestic corporations must file annual financial 
report with Secretary of State before this date. 
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A corporation may, however, 
within 2 months after the expiration of its fiscal 
year in 


corporation’s condition at close of its fiscal year. 


License period for catching fish for manufacture | 
of oil begins. 


February 1-February 10 
Medicine, 
due. 
Oyster purchasers’ 
February 10—— 
Beer 


previous month due on or before this date. 
Excise tax 


Tobacco warehouse report due. | 


February 15——— ' 
Corporations dissolving prior to this date need not 


Fr 





THE 


file such report | February 20—— 


which case the report must disclose 


WASHINGTON 


Ambulatory milk dealers’ reports due. 





| February 1 








Property taxes due. 
| February 15 








salve, liniments, etc., vendors’ reports 


inspection fee due. 


excise tax and report of beer sold during 








February 1 


and report of beverages of not more 
than 3.2 per cent of alcoholic content sold dur- 
ing previous month, due on or before this date. 


February 10 
srewers’ 
and excise tax due. 

| Petroleum dealers’ 


February 15—— 





pay the franchise tax for that year. 


Corporations which surrender their certificates of 


authority to do business in Virginia prior to 
this date need not pay registration fee for that 
year. 
anchise tax bills mailed to the president or other 
proper officer of each corporation prior to this 
date. 


February 1 





TAX MAGAZINE 


Gasoline statement and tax due. 


Butter substitutes reports and taxes due. 
Gasoline reports and taxes due. 
Gross income (occupation) tax and return due. 


WEST VIRGINIA 
Surtaxes on occupation and privilege taxes due. 
and beer distributors’ 
reports due. | 


Retail sales tax and return due. 


WISCONSIN 


Annual reports of certificate holders under Motor 
Vehicle Transportation Act due. 

Automobile, passenger automobile, motor bus or 
motor cycle registration delinquent. 


General property tax delinquent if not paid bej 
this date. 

| February 5 

Monthly report of cold storage warehouse due 

February 10 

| Alcoholic beverage monthly reports due. 











VIRGINIA First Monday February 15 
February 1 Property tax lien date for taxes of preceding year Report of gross earnings of freight line railr 
sank stock reports due on or before this date. as between grantor and grantee. due. 





| February 20 ; 

Forest crop land “‘acreage share” due. 

Gasoline dealers must file monthly report ani ; 
tax. 


February 29 
Bakery and confectionery license expires. 
Privilege dividend return and tax due. 





WYOMING 


February 1——- 


monthly Annual report of railroads to county 


reports 

statement with State Board of Equalization, 
located on. 

February 10 








February 15 
Monthly gasoline tax and report due. 
Sales tax return and tax due. 


February 20—— 








Significant Decisions of the 
Board of Tax Appeals 


Accrual of Taxes.—A taxpayer on the accrual basis of 
accounting, accrued taxes due the State of Ohio in each tax- 
able year, 1928, 1929, and 1930. After the close of each 
year it contested in the courts the validity of the tax im- 
posed. While suits were pending taxpayer effected a com- 
promise of the taxes due and the agreed sum was paid 
under order of the court approving the compromise, on 
February 1, 1932. On June 29, 1932, the Circuit Court of 
Appeals reversed the decision of the District Court and 
held the taxes valid. In its return for 1932 petitioner re- 
ported the difference between the taxes originally accrued 
and the amount paid as income to it effected by the com- 
promise. Respondent allowed deduction as taxes paid or 
accrued for 1929 and 1930 only the amounts actually paid 
in 1932 pursuant to the compromise. Taxpayer was held to 
be entitled to deduct the amount accrued on its books in 
each year.—Central United National Bank v. Commissioner. 
Dec. 9154 [CCH]; Docket Nos. 69212, 71063. 

Morris dissents without opinion. Black wrote a dissent- 
ing opinion, with which Seawell and Arnold agree. 

Affiliation—Consolidated Returns—Revenue Acts of 1924, 
1926 and 1928.—Where no change in the parent of an af- 
filiated group occurred in the taxable years, no right of 
election between the consolidated and separate basis of 
return accrued to petitioner because of the addition, in 
those years, of other companies to that group. Export Leaf 
Tobacco Co. v. Commissioner, 78 Fed. (2d) 163, affirming 
31 B. T. A. 28; certiorari denied, — U. S. —; Huntington 
Beach, Inc., 30 B. T. A. 731, followed. Under the provi- 
sions of the Revenue Acts of 1924, 1926, and 1928, the 
right of election to file a consolidated return, can only 
be exercised through the joint action of all the com- 
panies affiliated. If one of the affiliated companies files a 
separate return, even though the others joined in a con- 
solidated return, the tax liability of all must be determined 
upon a separate basis. Export Leaf Tobacco Co. v. Com- 
missioner, supra, followed. In the absence of permission 
by the Commissioner to change their basis of return, unless 
possibly arbitrarily withheld, the right of affiliated tax- 
payers to have their income tax liabilities determined upon 
either a consolidated or separate basis for 1927 and 1928 
depends, essentially, not on the intent of the taxpayers in 
filing their returns for the preceding year, but upon the 
legal effect of their actual returns for that year. Export 
Leaf Tobacco Co. v. Commissioner, supra, followed.—W illiam 
F. Humphrey v. Commissioner. Dec. 9135 [CCH]; Docket 
No. 68237. 


Bond Discount—Amortization—Where the assets and 
liabilities of a corporation, including its liability on out- 





standing bonds, were transferred for the stock of another 
corporation, which transferred them to a third corporation 
for its stock, and the latter was thereafter merged with a 
fourth corporation, and the first and second corporations 
continued their corporate existence, the fourth corporation 
is not entitled to amortize over the remaining life of the 
bonds the unamortized discount and the expense incidental 
to the original issuance of the bonds.—American Gas & 
Electric Company and Subsidiary Companies, Dec. 9139 
[CCH]; Docket Nos. 67368, 67369, 69800. 

Black dissents, with a written opinion in which Smith, 
Trammell, Arundell and Von Fossan agree. 


Bonus Construed as Additional Compensation Instead 
of a Gift.—Petitioner received $20,000 from employer cor- 
poration as a “Christmas remembrance.” Corporation dis- 
tributed $316,429.28, approximately 75 percent of its gross 


earnings, in the taxable year among its employees and 
officers. Most employees received 50 percent of their 
salaries, but petitioner and officers received larger per- 


centages. Distributions, denominated on corporate re- 
turn “Xmas Bonus,” were originally charged to expense, 
but in closing entries for the year were charged to surplus. 
Stockholders, as such, did not authorize or ratify these 
payments, but in January of the following year the board 
of directors did. It is held that the payment made to peti- 
tioner was a bonus or additional compensation for services 
rendered and should have been reported as income.—N. H. 
Van Sicklen, Jr. v. Commissioner, Dec. 9148 [CCH]; Docket 
No. 55637. 


Estoppel.—The Commissioner is not estopped from 
making this determination because petitioner as a stock- 
holder of the company returned the entire dividends for 
taxation in the years received without claiming any part 
thereof as a return of capital and paid taxes thereon, and 
the Commissioner accepted such returns and made no 
changes therein. “There is nothing in the record to in- 
dicate that the respondent or any of his predecessors made 
any determination whatever as to the amount of dividends 
taxable to the petitioner,” the opinion says. “All that ap- 
pears is that the petitioner has consistently in her returns 
reported these dividends as income, and that the Com- 
missioner has accepted her returns at their face value. 
There is no merit in this contention. Cf. Botany Worsted 
Mills v. United States, 278 U. S. 282; Burnet v. Porter, 283 
U. S. 230; McIlhenny v. Commissioner, 39 Fed. (2d) 356.”— 
Corinne S. Koshland v. Commissioner, Dec. 9161 [CCH]; 
Docket No. 55981. 


Installment Obligations Transmitted at Death—At the 
time of filing the 1932 return of the decedent, who died 
owing installment obligations, the form for filing the 
bond required by Article 355, Regulations 77, was not avail- 


(Continued on page 56) 
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WASHINGTON 





Referendum to Provide “Business”’ 
View on Federal Finances 


REPORT by the Special Committee on Federal 
A Finance of the Chamber of Commerce of the 
United States has been placed before the Chamber’s 
member organizations with a set of questions for a 
referendum vote. The referendum covers the kinds 
of taxes which should provide Federal revenue, tax 
rates budget policy, tax administration, provision for 
unemployment relief, etc. 


The questions on which “business” is asked to ex- 
press its views are worded so as to fairly well reflect 
the committee’s conclusions on the various issues. 
The submitted questions are as follows: 


1. Do the combined expenditures of Federal, state and 
local governments now demand so great a proportion 
of the total national income that they discourage busi- 
ness, threaten the security of wages and savings, and 
retard employment? 


2. Should a well-coordinated fiscal plan be adopted for 
reduction of Federal expenditures to bring about in 
the near future a balanced budget without increased 
taxes in order to create that confidence necessary for 
recovery and increased employment? 


3. Should the fiscal plan include provision that, after the 
budget is balanced, expenditures will be further de- 
creased at the earliest practicable date in order that 
taxes may be reduced? 


4. Should emergency expenditures necessary for the re- 
lief of the destitute unemployed be provided by and 
under the control of the states of their residence, with 
reimbursable advances from the Federal Government 
only on application of those states or municipalities 
which are unable to obtain the needed funds for that 
purpose? 

5. Should Federal expenditures, through the use of the 
taxpayer’s money or by means of advances or loans, 
for the purpose of developing or extending govern- 
ment activities which compete with private business be 
discontinued? 


6. Is the use of Federal taxing power primarily to com- 

pel states or individuals to conform to social or eco- 

nomic readjustments, with revenue only incidental, 

contrary to sound public policy? 

Will mounting tax rates tend to destroy incentive to 

invest funds in private cnterprise and thereby diminish 

the sources on which the government must rely for 

future revenues? 

8. Should Federal revenue policies be such as to protect 
established tax revenue sources of the states and their 
subdivisions? 
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9. Should determination of income for tax purposes con- 
form with actual income as identified by approved 
accounting practices applicable to business? 


10. Should taxation be applied at a flat rate to earnings 
of a corporate enterprise, irrespective of size, whether 
composed of one corporation or a consolidated group 
of affiliated corporations? 

11. In revision of the Federal tax structure, should the 
capital-stock and excess-profits taxes on corporation 
be repealed? 

12. Should there be adequate recognition in the law of the 
principle that no tax liability or penalty should attach 
to the reorganization of corporate structures when 
undertaken for business purposes? 

13. Should capital gains and capital losses alike be disre- 
garded for income tax purposes? 

14. Should the Federal estate tax be repealed and inherit- 
ance taxes avoided in order that these revenue sources 
may be left to the several states? 

15. Should a substantial portion of Federal revenues be 


raised by excise taxes at low rates on articles not of 
first necessity? 


16. Should the Federal tax-collecting system be placed 
upon a strict civil-service basis, with provision for 
career services for members of the staff and officials 
demonstrating outstanding ability? 

17. Should the Board of Tax Appeals be maintained as an 


independent body, with jurisdiction no less than at 
present? 


Duplicate Income Tax 
Return Requirement 
NNOUNCEMENT on December 16 by the Bu- 


reau of Internal Revenue that returns of income 
for the taxable years beginning on or after January 1, 
1935, will be required in duplicate conformed with 
anticipation of it in the December issue of THe Tax 
MaGAZINE (p. 744). The official statement, issued 
by Commissioner Guy T. Helvering, is as follows: 


To carry out the provisions of Section 55 (b) of the 
Revenue Act of 1934, as amended by an Act (Public No. 40) 
approved April 19, 1935, every person (except nonresident 
alien individuals) required to file an income return for a 
taxable year or period beginning on or after January 1, 
1935, must file with the return a copy thereof on the dupli- 
cate form (green paper), which will be provided for that 
purpose, or a photostatic or photographic copy of the orig- 
inal return. Such copy must be a complete duplicate of 
the return except that the affidavits on the duplicate form 
need not be filled in. The copy on the duplicate form 
must also include any schedules and statements attached 
to the original return except (1) Schedule C-1 (informa- 
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tion to be furnished by corporations as to compensation 
of officers and employees in excess of $15,000), (2) in the 
case of a fiduciary return the copy of the will or trust 
instrument, (3) in the case of a return made by an agent 
the power of attorney on Form 935 or Form 936, and (4) 
in the case of an insurance company the copy of the an- 
nual statement made to the State Insurance Department. 

In accordance with the statute above mentioned, within 
a reasonable time after they are filed the copies of the re- 
turns wil] be made available for inspection in the office of 
the collector of internal revenue in which the returns are 
filed, by any official, body, or commission lawfully charged 
with the administration of any state tax law, if the inspec- 
tion is for the purpose of such administration or for the 
purpose of obtaining information to be furnished to local 
taxing authorities. The law provides that the inspection 
shall be permitted only upon written request of the gov- 
ernor of such state, designating the representative of such 
official, body, or commission to make the inspection on 
behalf of such official, body, or commission. The statute 


does not authorize inspection of the duplicate returns by 
the public. 


The Incidence of Processing Taxes 


HE results of a study of the economic effects 

of Agricultural Adjustment Administration mar- 
keting agreements and processing taxes are made a 
part of his annual report by Dr. A. G. Black, chief 
of the Bureau of Agricultural Economics. 

Study of the effects of the processing taxes was 
particularly centered on wheat, cotton and hogs, 
concerning which Dr. Black says: 

Briefly, the findings are that processors in general have 


not absorbed the taxes, but they have been passed on to 
the consumer or have tended to lower prices to farmers 





©) Ewing Galloway, | oe 2 


The seat of the Nation’s finances—U. S. Treasury building, 
Washington, D. C 





January, 1936 


below what these prices would be if some means other 
than processing taxes were available for financing the pro- 
gram. 

If the effects of the taxes are considered, along with 
benefit payments to farmers and with price increases due 
to the control of production, it is evident that the income 
of wheat, cotton and hog producers has been raised. 


AAA Payments and Receipts for 
Quarter of Fiscal Year 


URING the first quarter of the current fiscal 

year, July 1 to September 30, farmers cooperat- 
ing in six agricultural adjustment programs received 
rental and benefit payments totaling $133,387,288.72, 
according to the monthly report issued by the Comp- 
troller of the Agricultural Adjustment Adminis- 
tration. 

Such payments accounted for the greater part of 
the total expenditures of $159,352,843.24 reported for 
the period. Disbursements for the period aside from 
benefit payments were listed as follows: removal and 
conservation of surplus, $969,182.17; drought relief, 
food conservation and disease eradication operations, 
$4,572,385.57; trust fund operations, $2,176,556.40; 
administrative expenses, $11,325,645.52; and tax re- 
funds, $6,921,784.86. The report shows that total 
available funds amounted to $206,072,434.50, made 
up of $169,493,451.23 from proceeds of appropriations 
and trust funds, and $36,578,983.27 from processing 
tax receipts reported only through August 31 at the 
time the report was prepared. 

Expenditures chargeable against appropriations 
and trust funds amounted to $11,193,965.44 for the 
period, leaving a balance of $158,299,485.79._ Expend- 
itures chargeable against processing tax receipts 
amounted to $148,1 58,877. 80, creating a deficit of 
$111,579,894. 53. Thus, the net balance of total funds 
available as compared to total expenditures was 
$46,719,591.26 as of October 1. 

The deficit shown as a result of the excess of ex- 
penditures chargeable against processing tax receipts 
over actual receipts would show a balance instead, 
if processing tax funds now held up as a result of 
court action were received, officials stated. It is esti- 
mated that as of September 30 a total of $126,281 ,273 
of processing taxes are due but unpaid as a result of 
such litigation. If this were paid, the deficit would 
be wiped out and a surplus of approximately 
$14,701,379 would exist. The total balance available 
as of September 30 then would become $173,000,864. 
The estimate of the amount of taxes due, but unpaid 
or held in escrow under court action, was based on 
normal receipts for the months in which funds have 
been withheld, adjusted for actual receipts. 

Processing tax collections for the period amounted 
to $40,855,548.57 of which $5,746,638.37 was from 
wheat, $2,445,859.66 from cotton, $8,566,105.18 from 
tobacco, $510,650.28 from field corn, $5,580,685.59 
from hogs, $319,154.08 from paper and _ jute, 
$16,939,172.36 from sugar, $115,914.62 from peanuts, 
$124,855. 73 from rice, $47,776.15 from the cotton 
ginning tax under the Bankhead (Cotton Control) 
Act, $285,616.64 from tobacco under the Kerr-Smith 
(Tobacco Control) Act, $1,266.57 from rye, and un- 
classified, $171,853.34. 
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Regulations Relating to Federal 
Unemployment Payroll Tax 


TREASURY Decision governing records to be 

kept in connection with the Federal payroll tax 
which goes into effect for the year 1936 was expected 
to be issued shortly after the middle of December, 
preceding detailed regulations scheduled to be made 
public prior to January 1. 

Only one tax under the Federal Social Security 
Act becomes effective in 1936—that providing for 
unemployment insurance, payable by employers.’ 
The rate of the tax is 1 per cent of total wages as 
defined in Section 907 of the Act, with respect to 
employment as defined in the same section. 

Employers in states with unemployment insurance 
laws that conform with the requirements of Sec- 
tion 903 of the Act will be entitled to receive credit 
against the Federal tax for contributions paid into 
an unemployment fund under a state law not exceed- 
ing 90 per cent of the Federal tax. The Federal tax 
will be payable on returns which do not have to 
be made until January 31, 1937. 

The Federal payroll tax for old-age benefit pay- 
ments does not go into effect at the initial rate until 
1937. This tax will be payable both by employers 
and employees—in the case of employees by deduc- 
tions to be made from wages by the employer. The 
rate of this tax will be 1 per cent in 1937 and will 
increase 14 per cent every three years to a maxi- 
mum of 3 per cent after December 31, 1948. 


December Income Tax Collections 
Show Large Increase 


NCOME tax collections for the first half of De- 

cember, representing the fourth quarter payment 
of 1934 taxes, were 31 per cent ahead of the corre- 
sponding period of last year, the Treasury says. 
Collections in the first sixteen days of the month 
were estimated at $216,425,761, compared with 
$164,197,072 in the first fifteen days of December, 
1934. 


Potato Sales Exemption 
is Revised 


z~ POTATO grower whose average annual 
sales of potatoes during the years 1932-1935 were 
50 bushels or less will receive a tax free allotment of 
potatoes equal to such annual sales, under regula- 
tions for administration of the Potato Act, announced 
by the Agricultural Adjustment Administration. 

In order to obtain tax-free allotments, each grower 
will file an application under which he will establish 
his past sales. County officers will announce the 
time for filing applications. If a grower’s past sales 
during the base period, 1932-1935, were 50 bushels 
of potatoes annually, he will receive tax exemption 
stamps for the potato allotment year which began 
December 1, 1935, equal to 50 bushels of potatoes. 


‘The term “employer” as used in the Act does not include any person 
who did not employ on each of some twenty days during the tonalite year, 
each day being in a different calendar week, eight or more individuals 
who were in his employ for some portion of the day (whether or not 
it the same moment of time). 
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If his average sales were 30 bushels, he will receive 
tax exemption stamps equal to 30 bushels. Farms 
which produce five bushels of potatoes or less annu- 
ally were specifically exempted under the provisions 
of the Potato Act from any tax. The increase in the 
exemption was possible, however, under subsec- 
tion (2) of Section 205 of the Act. 


New Assistant Commissioner 
of Internal Revenue 


RESIDENT ROOSEVELT has appointed Mil- 

ton E. Carter of Kansas City, Mo., to be assistant 
to the Commissioner of Internal Revenue, effective 
January 1, 1936, succeeding Wright Matthews, re- 
signed. 


Vermont Income Tax Law 
Held Partially Invalid 


HE United States Supreme Court on December 

16, 1935, held, in the case of Colgate v. Harvey, 
that the provision of the Vermont Income and Fran- 
chise Tax Law which exempts income received 
from investments made within the state and taxes 
income received from investments made without the 
state abridges the privileges and immunities of citi- 
zens of the United States and is invalid. To that 
extent the decision of the Supreme Court of Ver- 
mont, 175 A. 352 (Nov. 14, 1934) is reversed and 
remanded. A strong dissenting opinion was written 
by Mr. Justice Stone and concurred in by Mr. Justice 
Brandeis and Mr. Justice Cardozo. 


The provision taxing dividends earned outside the 
state and exempting dividends earned within the 
state was held valid in view of the equalization made 
by the law. The right to a partial exemption from 
tax upon one class of income which is made to de- 
pend upon the receipt of another type of income with 
respect to which a different exemption applies was 
also held to be constitutional. 


“SUGGESTIONS FOR A MODERN WILL” 
(From the lVall Street Journal) 


I, Willoughby Wemp, being of sound mind (considering 
what it has been through), do hereby, largely as a gesture, 
declare this my last will and testament: 


To my wife, Anastasia, my three sons, Opie, Charles and 
Ignatz, and my daughter, Minerva, I leave my entire estate, 
real and personal, share and share alike. 

I ask their forgiveness for having accumulated a sum of 
money so large that they will get very little of it after the 
government takes its cut. 

I leave to the above named heirs my certified list of 
capable and combative attorneys with the advice that they 
select no more than one lawyer each, as the fees will be 
plenty; and I urge that a time limit be put on the battle. 

I request that my wife have the large oil portrait of 
myself made of me in the days when it was not thought 
I was doing anything of an ignominious nature in striving 
diligently to provide for the future of my wife and children. 
Bitter as she may feel about me in the light of present-day 
legislation, I trust the portrait may bring compensating © 
memories of happier days. 

I request my heirs to destroy at once by fire the copy 
of that article I once wrote on “Success,” together with 
any and all books in my library on thrift, ambition, diligence, 
budget balancing, and bookkeeping. 
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I direct that my heirs distribute equitably among them 
my collection of rubbers, galoshes, snowshoes, woolen un- 
derwear, umbrellas and fur mittens. It looks to me as if 
they would need them, and they are the only things the 
government won’t try to grab. Or am I wrong again? 

My son, Dudley, not heretofore mentioned, I cut off com- 
pletely from any share whatsoever or eversowhat. He left 
home at an early age, spent many years of his life as a 
loafer, blew in every penny he ever earned, and has never 
been anything but a spendthrift and a waster. I realize 
now that he was right, and I congratulate him on his 
ability to look ahead. I now spare him the annoyances 
and tribulations which will fall upon those members of 
my family who accepted my more ethical standards of life. 


Court Decisions 


Supreme Court 

Alcoholic Beverages Taxes.— The annual excise “tax” 
of $1,000 imposed by Section 701 of the Revenue Act of 
1926 on any person conducting a liquor business in any 
state contrary to the laws of the state is in the nature of a 
penalty and as such its imposition is unconstitutional as 
an invasion of the police power inherent in the states.— 
U. S. Supreme Court in the United States of America v. 
Gus L. Constantine. No. 40. Oct, term, 1935. Mr. Justice 
Cardozo filed a dissenting opinion in which Mr. Justice 
yrandeis and Mr. Justice Stone join. 

Decision of the Circuit Court of Appeals, Fifth Circuit, 
affirmed. 

A like decision was rendered in The United States of 
America v. Roger Kesterson and Bernord Roberts, No. 46. 
Oct. term, 1935. 


Federal Estate Tax.—The gross estate of decedent who 
died in 1921 did not include the proceeds of insurance 
policies payable to other beneficiaries where the policies 
were taken out prior to the passage of Section 402(f) of 
the Revenue Act of 1918 and no interests in the policies 
were retained. Lewellyn v. Frick, 268 U. S. 238, followed. 

Where the “decedent had no power, none being reserved, 
to change the beneficiaries, to pledge or assign the poli- 
cies after the assignment to his wife, or revoke that as- 
signment or surrender the policies without the consent of 
the beneficiaries” but the beneficiary clauses or assign- 
ments of the policies provided for payment of the proceeds 
to the estate of the insured in the event the beneficiaries 
should predecease him, it is held that “the title and pos- 
session of the beneficiary were fixed by the terms of the 
policies and assignments thereof, beyond the power of the 
insured to affect, many years before the act... was passed. 
No interest passed to the beneficiary as the result of the 
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death of the insured.” Helvering v. St. Louis Union Tr. Co. 
et al. and Becker v. St. Lowis Union Tr. Co. et al., followed. 
The latter cases,’ the opinion says, established the princi- 
ples that— 

the title and possession of the beneficiary were fixed by the terms of the 
policies and assignments thereof, beyond the power of the insured to 
affect, many years before the act here in question was passed. No 
interest passed to the beneficiary as the result of the death of the in- 
sured. His death merely put an end to the possibility that the pre- 
decease of his wife would give a different direction to the payment of 
the policies. 

—United States Supreme Court in Norman WW. Bingham, Jr., 
et al. v. The United States. No. 83. Oct. term, 1935. 


The proceeds of an insurance policy taken out in 1892 
by a decedent who died in 1930 are not a part of decedent's 
gross estate under Section 302(g) of the 1926 Act where 
decedent reserved no power to change beneficiaries, bor- 
row on the policy or surrender it, but where the policy 
did provide for payment to insured’s executors, adminis- 
trators, or assigns in the event that the beneficiaries should 
have predeceased the insured. Bingham v. United States, 
above, followed.—U. S. Supreme Court in Jndustrial Trust 
Company and Orland S. Greene, Executors of the Estate of 
William M. Greene v. The United States. No. 213. Oct. 
term, 1935. 


Processing Taxes.—Temporary injunctions granted re- 
straining collection of the processing tax of 1 cent a pound 
on rice, the amount of accrued taxes to be placed in escrow 
during the period of the injunction, pending hearing and 
determination of the causes.—Rickert Mills, Inc., et al. v. 
Fontenot, Docket Nos. 577-581, 585-587. Justices Brandeis, 
Cardozo and Stone dissented from action of the Court in 
granting injunctions. 

Motion for injunctive relief had previously been denied 
by the U. S. Court of Appeals, Fifth Circuit. 


Stock Dividend Payable in Stock of Another Corpora- 
tion—Tax Liability—The Court sustains the Fourth Cir- 
cuit in its affirmance of the Board of Tax Appeals’ holding 
that the petitioner corporation did not realize taxabie in- 
come in declaring a dividend in stock of another corpora- 
tion, but reverses the Fourth Circuit in its holding that 
because the petitioner’s stockholders transferred the stock 
to another corporation four days later, such disposition 
of the stock was in reality a sale by the petitioner through 
its stockholders acting as its agent and that the petitioner 
received taxable income equal to the difference between 
the cost of the stock and the amount of the dividend paid 
in stock. 

The Circuit Court of Appeals erred in deciding an issue 
not presented to or ruled on by the Board of Tax Appeals. 
—U. S. Supreme Court in General Utilities and Operating 
Company v. Guy T. Helvering, Commissioner of Internal Reve- 
nue, No. 41. Oct. term, 1935. 

Reversing Circuit Court of Appeals 
decision, 74 Fed. (2d) 972, which re- 
versed Board of Tax Appeals decision, 
29 BTA 934. 


Transferees.—The Board of Tax Ap- 
peals and the Circuit Court of Appeals 
are without jurisdiction under Section 
274, 1926 Act, to determine that a 
legatee of a shareholder, who was lia- 
ble as the transferee of the assets of a 
dissolved corporation, is liable for an 
assessment based upon such transferee 
liability and assessed against the share- 
holder’s estate after the executors had 
been discharged without notice to the 
Commissioner. 

Section 281 (b) of the 1926 Act, re- 
quiring notice of executor’s discharge, 
does not apply to executors discharged 
prior to the passage of the 1926 
Act if their liability was at an end 
at the time of discharge. The lat- 
ter being a matter controlled by 
local law, the Court finds that “The 
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1 Decided November 11, 1935; See summaries 
in December, 1935 issue of THE Tax MaGAzIne. 
p. 738 and p. 750. 
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decree discharging the executors amounts to a construc- 
tion of the Illinois statute by a court of the State, and a 
court of special competence foot experience in disposing 
of such questions. There being no satisfactory showing 
that the decision ov erpasses the bounds of jurisdiction, we 
yield to its authority.”—U. S. Supreme Court in De Forest 
Hulburd v. Commissioner of Internal Revenue. No. 39. Oct. 
term, 1935. 


Reversing Circuit Court of Appeals, Seventh Circuit, 76 
Fed. (2d) 736, which reversed Board of Tax Appeals deci- 
sion, 27 BTA 1123. 


Appellate and Lower Courts 


Accrual Basis of Accounting—Right of Filing Amended 
Return on Installment Basis.—The plaintiff, an installment 
retail furniture dealer whose books and records were kept 
so as to reflect properly and adequately its income on 
the installment basis for the year 1929, was not entitled 
to file an amended return on the installment basis after 
the time for filing tax returns for 1929 had expired, where 
it had filed its original return on the accrual basis.—U. S. 
District Court, West. Dist. of Penn., in Ambridge Furniture 
Company, a Corporation, trading as Reichart Furniture Com- 
pany, v. D. B. Heiner, United States Collector of Internal 
Revenue, for the Twenty-third District of Pennsylvania. No. 
7081 Law. 


Bad Debts.—Claim for refund for an alleged bad debt 
which became worthless in 1918 is allowed although not in- 
dicated on plaintiff's 1918 return as a separate item, where 
the effect of a charge-off was accomplished by the writing 
down of the surplus account. Section 611 of the 1928 Act 
does not bar recovery.—U. S. District Court, No. Dist. of 
Ill., East Div., in Western Plumbing Supply Company, a Cor- 
poration, v. Mabel G. Reinecke, Collector of Internal Revenue. 
No. 40865. 


Consolidated Return.—The Commissioner asserted a de- 
ficiency against the petitioners for 1926, and determined 
that they were not entitled to file a consolidated return. 
Before the case came on for hearing before the Board 
of Tax Appeals the deficiencies were paid. At the hear- 
ing the Board rejected certain documentary evidence of 
payment, and entered an order redetermining the deficien- 
cies. The Court reverses the order of determination and 
remands the case with direction to receive the rejected evi- 
dence and to determine whether the petitioners are entitled 
to file a consolidated return and whether there is a _de- 
ficiency in tax and if there is, the amount thereof.—U. S. 
Circuit Court of Appeals, Third Circuit, in Standard Port- 
land Cement Company, Sunshine Soda Company, Standard 
Silicate Company, Diamond Alkali Company, v. Commissioner 
of Internal Revenue. No. 5521. Oct. term, 1934. 


Board of Tax Appeals Orders of Redetermination re- 
versed and remanded. 


Deductions from Gross Income.—The respondent in its 
1929 return deducted as salary due to its president an 
amount based on a percentage of sales, but which, under 
the provisions of the resolution authorizing the salary, 
could not be paid during the taxable year, nor while the 
corporation owed certain indebtedness, and it was to be 
subordinated to all other corporate indebtedness. The 
existence and extent of the liability in the year 1929 being 
wholly unpredictable, the deduction is disallowed.—uU. S. 
Circuit Court of Appeals, Second Circuit, in Commissioner 
of Internal Revenue v. Brooklyn Radio Service Corporation. 


Board of Tax Appeals decision, 31 BTA 269, reversed. 


Estates—Deductions from Gross Income.—Where un- 
der the terms of decedent’s will (death on July 19, 1913), 
payments to his widow for the support of herself and 
their five children were charges upon the estate as a whole, 
without reference to the existence or absence of income, 
payments so made during 1926, 1927, 1928, and 1929 were 
not deductible by the executors and trustees of the estate 
in determining the net taxable income thereof during those 
years, under Section 219 (b) (2), 1926 Act, and Section 162 (b) 
1928 Act.—U. S. District Court, Mid. Dist. of Penn., in 
Gertrude McCormick (formerly Gertrude Howard Olmsted), 
A. C. Stamm and Dauphin Deposit Trust Company, Execu- 
lors and Trustees under the Will of M. E. Olmsted, Deceased, 
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v. The United States of America. No. 3525. March term, 
1934. 


Estoppel.—A surety company is estopped to claim the 
invalidity of its bond, executed in behalf of a taxpayer who 
had been granted an extension of time to September 15, 
1931, in which to pay the fourth installment of taxes due 
December 15, 1930, on the ground that the Collector had no 
authority to grant the extension, and that therefore the 
extension was not effective and consequently there was no 
consideration of the bond, although the Collector had 
refrained from any attempt to enforce the tax until after 
September 15, 1931.—U. S. Circuit Court of Appeals, Ninth 
Circuit, in The United States of America v. Fidelity and 
Deposit Company of Maryland, a Corporation. No. 7339. 

Decision of the District Court, So. Dist. of Calif., 
reversed. 


Excise Tax on Sales.—Plaintiff, at all times since Au- 
gust 9, 1932, has been the owner of all the issued and out- 
standing stock of two sales corporations. The greater 
part of its production of toilet preparations and cosmetics 
was sold to these sales corporations at the cost of manu- 
facturing, including the cost of containers, labels, and 
things of like nature, plus 14% per cent, plus 10 per cent, 
plus the excise tax. The Court sustains the Commissioner 
in the application of Section 619 (b) (3) of the 1932 
Act under which he held that the transactions between the 
plaintiff and the sales companies were not at arm’s length; 
that the price to the sales corporations was not the fair 
market price; and that the tax should be computed on the 
amount at which the goods were sold by the sales com- 
panies as being the price “for which such articles are sold 
in the ordinary course of trade, by manufacturers or pro- 
ducers thereof,” since the sale of the goods under the 
trade names of the sales companies virtually created a 
monopoly in the sale of the plaintiff's products. 

Plaintiff is not entitled to a refund of the additional taxes 
assessed by the Commissioner as the evidence shows that 
the sales corporations have collected the tax not only on 
the price at which plaintiff sold to them but also on the 
difference between such price and the price at which the 
goods were offered for resale by them.—U. S. District 
Court, West. Dist. of New York, in Bourjois, Inc. v. George 
T. McGowan, Individually and as Collector of Internal Reve- 
nue. Law 1559A, 

Federal Estate Tax.—(1) Where the evidence shows that 
the decedent’s wife had “contributed in money and serv- 
ices, from time to time, to the accumulation of a fund 
which was invested in real estate, which in turn was sold 
and the proceeds invested in other real estate, and so on, 
year after year—the title always passing to them jointly— 
and the properties—both in law and equity—belonging to 
them equally,” the Board of Tax Appeals erred in apply- 
ing the tax on the entire value of the properties rather than 
to the half only which passed at decedent’s death on 
August 25, 1929. 

(2) Court sustains Board’s valuation of stock included in 
gross estate, on the ground that the Board had substantial 
evidence on which to sustain the presumptively correct 
valuation as made by the Commissioner.—U. S. Circuit Court 
of Appeals for the District of Columbia in Amy S. Richard- 
son, Executrix of the Estate of Charles W. Richardson, Dec’d, 
—— T. Helvering, Commissioner of Internal Revenue. No. 

5 

Board of Tax Appeals decision, 31 BTA 245, reversed 

on the first issue and affirmed on the second issue. 


Gift Tax.—On October 2, 1925, the appellant made a 
gift to his wife of all of his right, title, and interest in 
certain community property acquired in 1910 and 1924. 
Inasmuch as, prior to 1927, the husband was considered the 
sole owner of community property under the California law, 
and the wife had no proprietary interest or estate in com- 
munity property beyond a mere expectancy, the Commis- 
sioner properly assessed the gift tax upon the whole value 
of the property.—U. S. Circuit Court of Appeals, Ninth 
Circuit, in Robert C. Gillis v. Galen H. Welch, United States 
Collector of Internal Revenue for the Sixth District of Cali- 
fornia. No. 7452. 

Decision of District Court, So. Dist. of Calif., Cent. Div., 
affirmed. 


Loss in a Corporation Liquidation.—The transfer of its 
assets by a corporation in 1927 to a liquidating trustee, 
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who issued liquidating certificates to the corporation’s 
stockholders, was not such a liquidation of the company 
by a distribution of its assets in kind as would entitle the 
stockholders to claim a loss on their stock before there 
had been a complete liquidation and distribution of the 
assets among the stockholders by the liquidating trustee.— 
U. S. Circuit Court of Appeals, Sixth Circuit, in Whitney 
Realty Company, Ltd. et al. v. Commissioner of Internal Rev- 
enue. No. 6796. 

Decision of Board of Tax Appeals, 29 BTA 453, affirmed. 

Loss on Inter-Family Security Transactions.—Plaintiff, 
in December, 1929, sold certain securities to his wife at a 
loss, taking her note. On July 28, 1930, he repurchased a 
portion of the securities at their market value, crediting 
her note for the amount thereof. A joint return was filed 
for 1929. The court, finding the sale was complete and 
final with no understanding for a repurchase, allows the 
loss as deductible on the joint return—U. S. Court of 
Claims in Ewing Hill v. The United States. No. 42695. 

Mutual Insurance Companies—Exemption.—The exemp- 
tion of mutual insurance companies under Section 103 (11) 
of the 1928 Act is not restricted to companies of local 
character but includes companies doing business in several 
states. 

In order to avoid taxation, the company in 1930 reor- 
ganized, retired its preferred stock, and in its place created 
a guaranty fund by the sale of guaranty-fund certificates. 
The provisions of these certificates clearly differentiated 
them from preferred stock, and their issuance did not 
deprive the company of its right to exemption.—U. S. Cir- 
cuit Court of Appeals, First Circuit, in Commissioner of 
Internal Revenue v. National Grange Mutual Liability Com- 
pany. No. 3049. Oct. term, 1935. 

Decision of Board of Tax Appeals, 31 BTA 666, affirmed. 

Refund Claims.—Plaintiff filed a claim for refund on June 
6, 1925, reciting, “This claim is filed as a demand for the 
refund of the overassessment stated by the Commissioner 
in his letter of August 30, 1924, or such other amount as 
may be determined to be refundable upon the final audit of 
the return for the taxable year ended April 30, 1920.” On 
February 13, 1932, the Commissioner issued a certificate of 
overassessment for 1920 in excess of the amount shown 
in his letter of August 30, 1924, but claimed that the portion 
of such overassessment resulting from an adjustment of 
the 1920 invested capital due to a 1919 overassessment was 
barred by the statute of limitations because no claim for 
refund on that basis had ever been filed. The Court grants 
the refund, on the ground that construing “determined to 
be refundable on final audit” as referring to the total overas- 
sessment as determined by the Commissioner in this case 
and not as including an amount which a court might have 
found to be refundable for 1920, could not be considered as 
a blanket construction nullifying the well-established rule 
that the grounds of the claim must be stated when the tax- 
payer asks for a refund.—U. S. Court of Claims in Elgin 
National Watch Company, a Corporation, v. The United States. 
No. 42597. 

Reserves of Life Insurance Companies.—Funds which 
the insurance company in this case set aside in accordance 
with the provisions of its “survivorship investment” poli- 
cies were a special reserve, under a proper insurance 
contract, intended for the protection of contingent liabili- 
ties and within the meaning of reserves of life insurance 
companies as intended by Section 203, 1928 Act, and as 
defined by the Supreme Court. “Life insurance today is 
not limited to policies for the payment of losses in case of 
death.”—U. S. Circuit Court of Appeals, Seventh Circuit, in 
Commissioner of Internal Revenue v. Illinois Life Insurance 
Company. No. 5469. Oct. term and session, 1935. 

Decision of Board of Tax Appeals, 30 BTA 1160, af- 
firmed on this issue. 

Spendthrift Trusts—The Court holds that the right or 
interest which the beneficiary has to the income of a 
spendthrift trust is property subject to lien for income 
taxes; that the Government has priority over the bene- 
ficiary to such income for the payment of its liens; that 
since the Government’s power to distrain for taxes does 
not extend to the income of spendthrift trusts which may 
be reached under New York State statute by garnishment 
only to the extent of 10 per cent thereof, the Govern- 
ment is entitled to equitable relief; and that the powers 
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of the Surrogate’s Court of New York are sufficiently broad 
to enforce payment of the liens out of the other 90 per 
cent of such income.—Court of Appeals for the State of 
New York in United States of America v. Jerome Rosenberg, 
Leslie Lester, Receiver, Guaranty Trust Company of New 
York and George J. Bauman, Trustees. Judge Hubbs dis- 
sents, with opinion in which Judge Crane concurs. 

Reversing an order of the Appellate Division, first de- 
partment, which affirmed an order of the Surrogate’s 
Court, county of New York. 


Stamp Tax on Certificates of Indebtedness.—Certificates 
which are issued in connection with “purchase agreements” 
covering the purchase of securities on an installment basis 
and which are a combination of receipts and accounts and 
are not “instruments * * * known generally as corporate 
securities” are not documents subject to the stamp tax 
under the Revenue Act of 1926—U. S. Circuit Court of 
Appeals, Ninth Circuit, in City Bond and Finance Co., Litd., 
v. Galen H. Welch, Collector Internal Revenue for the Sixth 
District of California. No. 7754. 

Decision of District Court, 9 Fed. Supp. 500, reversed. 

Stamp Tax on Instruments of Conveyance.—Where, in 
1925, the trustees of an old trust and the officers of a 
corporation conveyed the entire interest, legal and equi- 
table, in their properties to the trustees of a new trust, 
there was a complete change in both the legal and the 
beneficial ownership of the property, and the deeds were 
subject to stamp taxes under the Revenue Act of 1924, 
Sec. 800 (Schedule A-5). 

Full consideration was paid for the property as ex- 
changed above by the issuance of new shares and the 
Commissioner was correct in imposing taxes, to the full 
value of the property conveyed.—U. S. Circuit Court of 
Appeals, First Circuit, in Frank P. Carpenter et al., Trustees, 
v. Thomas IV’. White, Collector; Parkhill Manufacturing Co. 
7. Same. Nos. 3031, 3032. 

District Court decision affirmed. 

Stamp Taxes or Stock Transfers.—The issue of stock 
direct to the petitioner’s nominee, who was appointed to 
receive and hold the stock for the sole and exclusive 
benefit of the petitioner, is not a transaction subject to 
the stamp tax imposed by Schedule A-3, Title VIII of the 
Revenue Act of 1926, upon “rights to subscribe for or re- 
ceive” certificates of stock, there being no transfer of any 
rights to the nominee.—U. S. District Court, No. Dist. of 
H1., East Div. No. 42612. 

Stock Sales—Application of “First In, First Out” Rule.— 
Where a taxpayer in 1929 instructed his broker to sell cer- 
tain specific shares of stock purchased by the taxpayer at 
different times and at different prices, but the broker in 
executing the sale delivered different certificates because 
the shares originally deposited with the broker had with- 
out the taxpayer’s knowledge been commingled with other 
certificates, the gain or loss should be computed on the 
basis of the cost (adjusted for stock dividends) of the 
shares which the taxpayer directed to be sold, the “first in, 
first out rule” not being applicable in such a case. “A 
(Continued on page 56) 


Composition and Duties of State 
Tax Departments 


(Continued. from page 31) 

the tax department, although in several other states 
all taxes, with minor exceptions, are administered by 
the department. The taxes most frequently adminis 
tered by other officials are those on insurance com 
panies, alcoholic beverages, and horse races. Quite 
frequently, also, taxes (or license fees) on motor ve- 
hicles and motor fuel are administered by officials 
other than the tax department. The second column 
and the last column of Table VII, showing the taxes 
administered by the tax department and the other 
bodies or officers vested with duties in connection 
with the state tax system, when taken together 
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roughly indicate the degree of administrative inte- 
gration of the state system of taxation. 

The state tax department exercises general super- 
vision over the state tax system in all the states 
except ten. Among the states in which general 
supervision is not vested in the tax department, New 
Jersey gives such department no supervisory duties ; 
Delaware has a tax board (in the tax department) 
which answers questions of policy submitted by the 
tax commissioner; while eight states ** give the tax 
department the duty of supervision over certain 
phases of the state system of taxation. (Cf. 
Table VII, column three.) The duties of assess- 
ment vested in state tax departments include super- 
vision of assessments, assessment as a part of 
administration of certain taxes, and in all states ex- 
cept seven,”* the assessment *° of public utilities. In 
these seven states public utilities are assessed as 
follows: by the state board of equalization in Con- 
necticut and Nebraska; by the corporation commis- 
sion in Virginia; by the railroad and public utilities 
commission in Tennessee; by the board of public 
works in West Virginia; by the treasurer in Dela- 
ware; and by the comptroller, attorney-general and 
treasurer in Florida in the case of railro: ids and tele- 
graph lines if the reports received are believed to be 
false. Also, some of the other forty-one tax depart- 
ments have duties of assessment in addition to the 
assessments made by them as a part of administra- 
tive or supervisory procedure and in addition to the 
assessment of public utilities. (Cf. Table VII, col- 
umn four.) 

In addition to the duties of administration, super- 
vision and assessment vested in the state tax depart- 
ments, most of them have substantial duties of 
equalization. In nine states,”® it is provided that the 
tax commission shall constitute the board of equali- 
zation (board of review in Towa); in Colorado, the 
tax commission is “vested with the duties of the 
board of equalization”; in five states ** the tax com- 
missioners are members of the boards of equalization 
ex officio; in North Dakota, the tax commissioner 
acts as secretary of the board of equalization; in 
Maine, the board of equalization consists of the state 
tax assessor (head of bureau of taxation in depart- 
ment of finance) and two associate members; in 
Maryland equalization is secured by appeals to the 
tax commission or the courts; in Michigan, the tax 
commissioner, auditor-general and commissioner of 
agriculture compose the board of equalization; in 
Pennsylvania, equalization is included in the duty of 
the secretary of revenue to “collect and settle” taxes; 
the Vermont commissioner of taxes shall appoint a 
board of three appraisers when an appeal is taken to 
him; the West Virginia tax commissioner reviews 
classification and taxability on request and hears ap- 
peals from assessment of license taxes; the Wiscon- 
sin__tax commission reviews assessments upon 

% Florida, Idaho, Illinois, Louisiana, Massachusetts, Rhode Island 


(advisory capacity only with respect to local assessments), Texas and 
Vermont. 

* Connecticut, Delaware, Florida, Nebraska, Tennessee, Virginia and 
Wes t Virginia. 

~ Original, or on the basis of returns, . 

% Arizona, Arkansas, Iowa, Kansas, Kentucky, Minnesota, Nevada, 
New York and W ashington. 

‘Connecticut, Nebraska, North Carolina, South Dakota and Ten- 
nessee, 

°° Alabama, California, Georgia, Idaho, Illinois, Indiana, Louisiana, 
Massachusetts, Mississippi, Missouri, Montana, New Hampshire, New 
Mexico, Ohio, Oklahoma, Oregon, South Carolina, Utah and Wyoming. 
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complaint of a taxpayer or taxing district; the Dela- 
ware tax board hears appeals from the tax commis- 
sioner ; in nineteen other states 7° the tax department 
has full or substantial duties of equalization; and in 
five states,2® no separate duty of equalization is 
provided for the tax department. 

The several tax departments also have other 
duties in addition to those enumerated above, such 
as the making of investigations, reports and recom- 
mendations. Examples of further duties of the state 
tax departments are the following: The Indiana 
board of tax commissioners may approve or disap- 
prove a municipal tax levy or bond issue on petition 
of ten or more taxpayers; the Utah tax commission 
reviews proposed bond issues of political subdivi- 
sions on petition of 10 per cent of the taxpayers of 
the taxing units proposing such levy; the Iowa board 
of assessment and review may levy a tax to pay 
municipal bonds if the obligor fails to make pay- 
ment; the Louisiana tax commission reviews the 
proposed budget; the chairman of the Missouri tax 
commission is ex officio budget director; the Ne- 
braska tax commissioner prepares budget estimates 
and supervises accounts of state spending agencies; 
the Nevada tax commission supervises local budgets ; 
the New Jersey tax commissioner is an ex officio 
member of the municipal finance commission; the 
North Carolina commissioner of revenue is an 
ex officio member of the local government commis- 
sion; the New Mexico tax commission supervises 
budgets of taxing subdivisions ; the Oregon tax com- 
mission reviews, on complaint, the budget and tax 
levy in counties with less than 100,000 population ; 
and the Pennsylvania secretary of revenue, among 
other things, administers the aeronautical code.*° 


Comparison with Recommendations 
for a Model Tax Department 


HE recommendations of the National Tax Asso- 
ciation committee *! as to the duties to be vested 
in a model tax commission are: 

(a) Original assessment of all property or busi- 
ness having a state-wide character, all financial insti- 
tutions and all public utilities. 

The statutes of the several states do not give the 
tax departments the duty of assessing all property 
and business of a state-wide character as such, but 
some of the state tax commissions have substantially 
this duty as a result of being invested with the duty 
of assessing public utilities and administering certain 
taxes. The tax department has the duty of original 
assessment of public utilities in thirty-two states ** 
and has such a duty in part in several other states.** 
Only five states ** have tax departments with the 

(Discussion continued on page 55) 





2% Florida, New Jersey, Rhode Island, Texas and Virginia. 

39 See Table VII, column six. 

31 Note 16, supra. 

# Alabama, Arizona, Arkansas, California, Colorado, Idaho, Lllinois, 
Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Minnesota, Mis- 
sissippi, Missouri, Montana, Nevada, New Hampshire, New Mexico, 
North Carolina, North Dakota, Ohio ‘Oklahoma, Oregon, Rhode Island, 
South Carolina, South Dakota, Utah, Washington, Wisconsin and 
Wvoming. 

%3 Maryland, Massachusetts, Michigan, New Jersey, New York (in- 
cluded in administration of certain taxes), Tennessee and Texas. 

* Arizona, Connecticut, Maine, New Jersey and Utah. In Rhode 
Island, banks and insurance companies are assessed by the treasurer 
and the department of taxation and regulation. The Massachusetts 
commissioner of corporations and taxation administers the tax on pre- 
miums or reinsurance of insurance companies and the tax on national 
banks, trust companies and savings banks. 
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STATE TAX DEPARTMENTS 55 


FOOTNOTES TO TABLE VII 


Abbreviations: 


TC—tax commission. 
TC’r—tax commissioner. 
BE—board of equalization. 


ap.—appointed. 
el.—elected. 
co.—company or county. 


«If TC exercises general supervision, the particular details of its 
supervisory powers are not given. 

>» Not listed separately, if assessment is part of the process of adm. 

¢ In states providing for assessment of pub. util. by the TC, there is 
some variation as to the kinds of util. so assessed, but it is not though 
necessary to specify details in each case. 

4 Corp. to report to sec’y. of st., who certifies to tax dept. the amt. 
due. The dept. notifies corp. and collects the tax. 

e St. highway dept. after July 1, 1935. 

f a, ad. val., specific and occupation taxes adm. by cont.-gen. 
as such, 

* TC given power by H. B. 285 (Feb., 1935) to pass on emergency 
exp venditures in excess of published budget of munic, corp. 





h Composed by an appointed *managing director and the treas., aud. 
and sec’y. of st. ex officio. 

1 Subject to review by BE, aondiidiion of the Gov., sec’y. of st., aud., 
treas, and TC’r ex officio. 

Jj Adm. of liquor tax vested in TC by Stats., 1935, ch. 160 

k Bipartisan body of 5 members. 

1 Taxes on alcoholic beverages in addition to license fees, which are 
adm. by st. liquor authority. 

m Including license taxes on alcoholic beverages. 

" As chairman of st. bd. of assessment. See last 2 col. 

® Findings of TC laid before ex-officio BE as recommendations, under 
a const. provision. 

P The R. I. set-up was changed in January, 1935, and the provisions 
of the new law are given. 

4 The time of one employee is devoted to supervision of adm. of 
inheritance tax. 

r Ins. franchise tax based on certifications of ins. commr, 

8’ Corp. report directly to dept .of taxation; individual income tax 
returns made t to lacs il officials, under supervision of the dept. 





duty of assessing all financial institutions. This 
small number is in large part due to the fact that in 
many states taxes on insurance companies are admin- 
istered by officers other than the tax commissioner.*® 


(b) Assessment of personal and business income 
taxes and administration of inheritance and other 
state transfer taxes. 


The tax department assesses the state income tax 
in Connecticut and administers it completely in 
twenty-five states.*> Of course, this test cannot be 
applied to states which have no income tax. There 
are at present (January 1, 1935) six states ** with a 
state income tax which is not administered by the 
tax department. The tax department administers, 
or definitely supervises the administration of, the 
death taxes in twenty-nine states ** and assesses such 
tax in an additional state.2® Nevada is the only state 
without a state death tax. 


(c) Equalization of property assessments. 


Nearly all the state tax departments meet this 
requirement (see supra). 


(d) Directive and supervisory power over the 
assessment of property, including the power of reas- 
sessment. 


The duties of supervision provided for give the tax 
department such directive and supervisory power in 
nearly all the states ;*° and in eighteen states *’ the 
tax department, in pursuance of its duties of super- 
vision, may order a reassessment. In Nebraska and 
Tennessee, the board of equalization, of which the 
tax commissioner is a member ex officio, may order 
a reassessment; the Vermont commissioner of taxes 
may make an additional assessment if the tax paid 
is too small; the Indiana tax commission may order 
au re- equalization by a county board of review; and 
the New York tax commission may apply to the 
courts for an order directing that a reassessment be 
made. 


Ci. Table VII, column seven. 

® Alabama, Arizona, Delaware, Georgia, Towa, Kansas, Massachusetts. 
Minnesota, Mississippi, Montana, New Hampshire, New York, North 
Carolina, North Dakota, Oklahoma, Oregon, South Carolina, South 
ldakota, Tennessee, Utah, Vermont, Virginia, Washington, West Vir 
vinia and Wisconsin. 

% Arkansas, California, Idaho, Indiana, Louisiana and Missouri. New 
Mexico has vested administration of the income tax in a commissione: 
ol revenue since January 1, 1935. 

“Ss Alabama, Connecticut, Florida, Georgia, Kansas, Kentucky, Massa- 
~ 1usetts, Mississippi, Montana, Nebraska, New Jersey, New York, 

North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania 
(non-resident inheritance tax), Rhode Island, South Carolina, South 
Dakota, Tennessee, Texas, Utah, Vermont, Virginia, Washington, West 
Vi irginia and Wisconsin. 

%° New Mexico. 

a CE supra, p. 14. 

' Arkansas, Colorado, Illinois, Iowa, Kansas, Maine, Maryland, Min- 
nesota, New "Hampshire, New Mexico, North Dakota, Ohio, Oregon, 
South Carolina, South Dakota, Utah, Washington and Wisconsin. 


of local 


(e) Power of removal, after a hearing, 
assessors for inefficiency or misconduct. 

Strictly speaking, such a power gives a tax depart- 
ment increased authority with which to perform its 
supervisory duties. It seems that there are only 
three states *? in which the tax department may 
remove local tax officials. However, there are 
twenty-eight states ** in which the department may 
institute proceedings against the local assessors and 
other tax officials. In North Carolina the state 
board of assessment, of which the commissioner of 
revenue is ex officio chairman, may institute such 
proceedings; and the Indiana tax commission is 
assigned the duty of enforcing the penalties pre- 
scribed by any revenue law of the state for disobedi- 
ence of its provisions. 

(f) Authority to act as a board of appeal when 
necessary. 

Such authority gives a tax department greater 
power by adding a semi-judicial function to its duties 
of administration, supervision and equalization. The 
tax department is given this power in fifteen states.** 
Two states *° have a board of tax appeals. In Dela- 
ware, the tax board hears appeals from the tax com- 
missioner. Georgia has a state tax board to hear 
appeals from assessment of the sales tax and a board 
of income tax review to hear appeals from assess- 
ment of the income tax. Appeals are heard by the 
board of assessment in North Carolina, an ex officio 
board of equalization in Oklahoma, and the board 
of finance and review in Pennsylvania. The Oregon 
tax commission is instructed to see that complaints 
concerning the tax laws may be heard. In other 
cases, appeals must be taken to the courts. 

(g) Authority to investigate the subject of taxa- 
tion, gather statistics, etc. 

All the tax departments exercise some functions 
of investigation, etc., in connection with their duties 
of supervision, equalization, making reports and, in 
most cases, recommending needed legislation. In 
thirteen states ** the tax department is specifically 
required to investigate the tax systems of other 
states. 


42 , Golore ado, Kansas and Maryland. 

* Arizona, Arkansas, California, Connecticut, Illinois, Iowa, Louisi- 
ana, Kentucky, Massachusetts, Minnesota, Mississippi, Missouri, Mon- 
tana, Nevada, New Hampshire, New Mexico, New York, North Dakota, 
Ohio, Oregon, South Carolina, South Dakota, Utah, Virginia, Wash- 
ington, West Virginia, Wisconsin and Wyoming. 

# Arkansas, Colorado, Indiana, Kansas, Maryland, Michigan, Mon- 
tana, Nevada (if less than $300° is involved ; otherwise recourse must 
be had to the courts), New Mexico, New York, Ohio, South Carolina, 
Utah, West Virginia and Wisconsin. 

45 Massachusetts and New Jersey. 

4# Alabama, Arkansas, Illinois, Indiana, Maine, Maryland, Minnesota, 
Montana, New York, North Dakota, Tennessee, Washington and Wis- 
consin. 
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Court Decisions 
(Continued from page 48) 


designation by the taxpayer of just the shares he is selling 
is often the best, if not the only available means he has 
for exercising his option to select the particular shares he 
desires to sell."-—U. S. Circuit Court of Appeals, Second 


Circuit, in Hilliam I’. Miller v. Commissioner of Internal 
Revenue. 


Stock Sales—Determination of Gain or Loss Where Part 
Is Acquired by Exercise of Rights.—Court upholds Com- 
missioner in the application of the method prescribed in 
Reg. 74, Art. 58, for determining the amount of profit real- 
ized from the sales of stock in 1929, where the stock had 
been acquired in part as_ original purchases and in part 
through the exercise of rights on stocks then held. “No 
better formula has been suggested and we are satisfied it 
reaches the correct result in this and similar cases.”—U. S. 
Court of Claims in William R. Perkins v. The United States. 
No. 42307. 


1. Taxable Income.—The plaintiff, in 1922, disposed of 
a one-third interest in his law firm to each of two other 
lawyers under an agreement that each lawyer should pay 
$25,000, “as further differential in division of fees and in- 
come of the firm business, due to the conceded excess value 
of good will and unearned fees of said O’Rear put into 
the firm.” The contract is not a contract for the sale 
of good will, the $50,000 is but anticipated future income re- 


duced to present worth, and is taxable as income to plain- 
tiff in 1922. 


2. Depreciation.—Court sustains Board of Tax Appeals in 


denying motion by Commissioner for rehearing as to 
question of reducing cost of property destroyed by fire by 
depreciation sustained in order to ascertain loss not cov- 
ered by insurance where the Board had held that the 
cost and value should not be so reduced, and the Commis- 
sioner had made no contention with respect to deprecia- 
tion until after the Board had announced its decision.— 
U. S. Circuit Court of Appeals, Sixth Circuit, in E. C 
O’Rear v. Commissioner of Internal Revenue; Commissioner 


of Internal Revenue v. E. C. O’Rear. Nos. 6803, 6819. 
Decision of Board of Tax Appeals, 28 BTA 698, affirmed 


Trusts—Assignment of Income of Testamentary Trust. 
—Assignment by the plaintiff, to her son, of her right to 
receive the income of a residuary trust created in her hus- 
band’s will was invalid, under Massachusetts decisions, 
and such income was taxable to her during 1929 and 1930, 
where the husband had set up a spendthrift trust and had 
provided that the beneficiary was “without power of 
anticipation by voluntary or involuntary assignment.”— 
U. S. District Court, Dist. of Mass., in Alice S. King v. 
United States of America. Law No. 6148. 


Significant Decisions of the Board 
of Tax Appeals 
(Continued from page 42) 


able. Thereafter decedent's executor offered to file a bond, 
and prior to the hearing of this proceeding the distribu- 
tees reported in their returns the proceeds of the install- 
ment obligations. The Board held the Commissioner’s 
refusal to accept a bond was arbitrary and that under 
circumstances here the treatment of the installment obliga- 
tions as resulting in gain to the decedent under Section 
44 (d) is unwarranted.—F. Harold Johnston, Executor of the 
Estate of E. M. Johnston, Deceased, v. Commissioner, Dec. 
9149; Docket No. 79029. 


Leech dissents, with written opinion, in which Black, 
Smith and Mellott agree. 


Insurance Companies—Tax Liability —(1) Where under 
terms of life insurance policies the insured left certain 
matured coupons attached to the policies to accumulate 
with interest at the rate of 3% per centum per annum and 
during the taxable year the insurance company paid off 
some of the matured coupons which were surrendered, 














together with interest thereon, as provided in the con- 
tract, the interest payments are deductible under Section 
203 (a) (8), Revenue Act of 1928. 


(2) Personal property taxes paid by a life insurance com- 
pany under the laws of the State of Texas are not de- 
ductible under Section 203 (a) (5) of the Revenue Act of 
1928, which provides for the deduction of investment ex- 
penses, and are not deductible under Section 203 (a) (6) 
of that act, which provides for the deduction of real 
estate taxes. 

(3) Where petitioner during the taxable year 1928 at- 
tempted to acquire title to properties by foreclosure oi 
its lien on certain bonds which it held as collateral sc- 
curity for loans, and it was notified prior to such attempted 
foreclosure that the bonds were embezzled from a state 
bank in Illinois and where the bank sued petitioner for the 
bonds and in 1930 a court of competent jurisdiction heli 
that $52,500 of the bonds belonged to the bank and per- 
initted petitioner to retain only $67,500 of the bonds, which 
amount was less than the principal of the note which 
petitioner held against the debtor, there was no collection 


by petitioner in 1928 of its interest by reason of such 
attempted foreclosure. 


(4) Where petitioner held certain shares of stock in a 
life insurance company which it had acquired at a fore 
closure for the sum of $527,364.26 and in the taxable year 
exchanged such shares of stock and the debtor’s note for 
receiver's certificates of an entirely different corporation, 
laving a face value of $573,166.64, secured by certain 
collateral, it is held that the difference between the face 
value of the receiver’s certificates and the basis of the cost 
of the shares of stock exchanged is taxable income to peti 
tioner, there being no evidence that the receiver’s cer 
tificates secured by the collateral posted therewith were 
not worth their face value. 

(5) Where petitioner held a certain promissory note for 
$500,000 on which there was accrued interest of $58,416.63, 
all secured by collateral, and in the taxable years ex- 
changed such promissory note and collateral for receiv 
er’s certificates of indebtedness of the same debtor, also 
secured by similar collateral, there was no collection of th« 
interest in the taxable year, none of such receiver’s cer 
tificates of indebtedness being paid in that year. 


(6) Where petitioner acquired the assets and business 
of three other insurance companies under contracts by 
which is assumed the latter’s policy obligations, the assets 
taken over representing the investment of the reserves 
guaranteeing such obligations, and also purchased certain 
other assets not included in the reserves taken over, and 
during the taxable years in question collected certain in- 
terest representing income from the newly acquired assets, 
which had accrued but was unpaid at the time the assets 
were acquired, and the interest collected was less than the 
amount which had been paid therefor, it is held that under 
such circumstances the interest was not taxable income to 
petitioner. 

(7) Where during the taxable years in question peti 
tioner purchased three other life insurance companies and 
assumed their policy obligations, it is not entitled to have 
computed as a part of its reserve at the beginning of the 
year under the provisions of Section 203 (a) (2), the re 
serves held at the beginning of the taxable year by th« 
three other life insurance companies taken over during 
such taxable year. 

(8) One of the companies which petitioner took ove: 
had issued a certain survivorship fund contract in whicl 
the company was obligated to invest the said survivorship 
fund in securities prescribed by the laws of the State of 
Texas and to maintain and improve said fund by 3% pe: 
cent interest compounded annually. In the taxable year 
1930 a number of such policies matured and petitione: 
disbursed in connection therewith $8,434.07 representing 
principal and $7,662.24 representing accumulated interest 
Such interest, under the circumstances of the contract, 
is held not deductible under the provisions of Section 203 
(a) (8), Revenue Act of 1928.—Great Southern Life Insur 


ance Company v. Commissioner, Dec. 9146 [CCH]; Docket 
Nos. 5640, 64064, 71144. 


Leech dissents on issue (3), with McMahon agreeing, o1 
the authority of the case of John C. Herman, 27 B. T 
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409. McMahon dissents on issue (1), with a written opin- 
ion on the ground that the interest paid on matured cou- 
pons under the circumstances in the case were paid as 
further “participation in receipts.” 


Interest—Deduction for Interest “Paid” by Giving a 
Note.-—Petitioner, on a cash basis, was indebted to a credi- 
tor for principal and accrued interest on an unsecured de- 
mand promissory note. He borrowed from the same 
creditor an additional sum of money, giving a new note 
in an amount sufficient to cover principal and interest due 
on the old note, together with the additional sum bor- 
rowed. The giving of the new note does not entitle him 
to a deduction for “interest paid,” there being no actual 
payment of cash. Hart v. Commissioner, 54 Fed. (2d) 848, 
followed.—S. E. Thomason v. Commissioner, Dec. 9153 
[CCH]; Docket No. 9153. 

McMahon and Leech wrote dissenting opinions, with the 
latter of which Trammell, Arundell, Van Fossan and Mc- 
Mahon agree. 


Losses.—Where taxpayer, because of the provisions of 
a certain “underwriting agreement” in which he participated 
as a principal, actually purchased his allocable part of the 
underwritten stock from the issuing corporation, the trans- 
action was a mere purchase of the stock by the taxpayer 
and no loss was sustained upon such acquisition.—Bertram 
J. Grigsby v. Commissioner, Dec. 9152 [CCH]; Docket No. 
76436. 


Loss arising from the assumption and payment of a cor- 
poration’s liability by the petitioner as a stockholder of 
the corporation is disallowed as a deduction in his 1929 
return. 


The taxpayer and others made a contract to build a 
tunnel and agreed among themselves to share the profits 
and losses in stated proportions. They then organized a 
construction company to perform the contract; each ac- 
quired shares therein, in proportion to his interest in the 
contract, for his promissory note; and the contract was 
sublet to the construction company. Before the contract 
had been completed, the taxpayer and an associate owning 
a like interest transferred their stock to a cattle company 
in which they each owned one half of the stock, and the 
latter gave the construction company a note for the sub- 
scription price of the stock. The construction company 
completed the contract at a loss, which resulted in its 
insolvency. After the loss became known the taxpayer 
and his associate reacquired the stock previously trans- 
ferred to the cattle company and assumed and paid the 
liability of the cattke company on its note and a propor- 
tionate share of the remaining liabilities of the construc- 
tion company. Neither the corporate entity of the con- 
struction company, the acts and circumstances surrounding 
its creation and existence, nor the fact that the taxpayer 
was not the owner of its stock when the loss was sustained, 
can be disregarded in determining whether the taxpayer 
sustained a deductible loss in the transaction. 


The evidence as a whole did not justify a finding that, 
when the construction company’s stock became worthless, 
the cattle company held the shares of such stock previ- 
ously acquired from the taxpayer as nominee or trustee, 
or in any capacity other than that of an actual owner, and 
the taxpayer therefore may not take a deduction for a loss 
on the theory that he was at all times the owner of an in- 
terest in the construction company. The reacquisition 
of the stock of the construction company by the taxpayer 
from the cattle company and the assumption by him of the 
liabilities of the latter, including the liability on the note 
given to the construction company, does not entitle the 
taxpayer to deduct any loss as cost to him of the con- 
struction company stock, since he knew when he reac- 
quired the stock that the transaction would not result in a 
profit, but would make him liable for a part of the loss 
Previously sustained by the construction company. 


Where a stockholder assumes and pays his pro rata share 
of a particular debt of a corporation, which the corporation 
is able to pay but for which he is liable under the state 
law, and the evidence does not show that he disposed of 
his stock in the corporation or that it became worthless in 
the year in which the debt was paid, and there is no evi- 
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dence of the cost or other basis of the stock, he may not 
deduct the amount paid as a loss sustained on his invest- 
ment in the corporation. In such case, he is entitled only 
to increase (to the extent of the amount paid) his basis 
for computing gain or loss when the stock is actually 
disposed of or sold.—IVilliam F. Humphrey v. Commissioner, 
Dec. 9135 [CCH]; Docket No. 68237. 


Premiums on Insurance Paid by Employer—Tax Status. 
—(1) Premiums paid by petitioner’s corporate employer on 
insurance on petitioner's life applied for by petitioner and 
payable to his family or estate held to be income to 
petitioner. 

(2) Premiums paid by employer on policies applied for 
by the corporation, some of which were originally pay- 
able to the corporation but in the taxable year were pay- 
able to petitioner’s wife and sons, held not income to the 
petitioner—Paul J. Bonwit v. Commissioner, Dec. 9145 
[CCH]; Docket No. 53661. 

Mellott dissents, with a written opinion in which Black, 
Seawell, Matthews and Arnold agree. 


Reorganization.—Corporations A and B, about to sell for 
cash gas and oil properties, organized a new corporation 
C, to which A and B transferred the assets to be sold 
subject to an option agreement in exchange for all the 
shares of stock of C. A and B then distributed the shares 
of stock of C to their two corporate stockholders, the 
G. H. M. Co. and Davis Brothers Co. After a series of 
transfers the shares of stock of C found their way into the 
hands of the stockholders of the G. H. M. Co. and Davis 
Brothers Co., by whom they were transferred to a trustee, 
who deeded the assets of C (the gas and oil properties to 
be sold) to the purchaser and received $2,750,000 cash, 
which he turned over to the G. H. M. Co. and to Davis 
Brothers Co. as the agents of their stockholders, a part 
of the cash to be distributed to the stockholders and a part 
to be retained in accordance with the provisions of the 
trust instrument. Held, that there was no reorganiza- 
tion of corporations A and B and that the reorganization 
provisions of the statute are not applicable to these peti- 
tioners.—Thomas N. Perkins et al. v. Commissioner, Dec. 
9157 [CCH]; Docket Nos. 57848, 58305, 58306, 58443, 58475, 
58770, 58772, 58904-58907, 58917, 58918, 58925. 


Short Sales Covered by Delivery of Stocks Held More 
Than Two Years—Status of Gains and Losses.—Where a 
taxpayer makes short sales of stock and thereafter covers 
such sales by delivering shares out of a quantity of the same 
stock which he has held for more than two years at the 
date of the short sale, Section 23 (s) of the Revenue Aet 
of 1932, providing that gains or losses from short sales of 
stocks shall be considered as gains or losses from sales or 
exchanges of stocks which are not capital assets, applies 
and the entire gain is taxable as ordinary income.—Frances 
Bartow Farr, Executrix, and Henry Bartow Farr, Executor of 
the Estate of John Farr, Deceased v. Commissioner, Dec. 9150 
[CCH]; Dkt. No. 76712. 


Statute of Limitations—Where income tax returns fo 
1927 are stamped as having been filed in the deputy col- 
lector’s office on April 14, 1928, and the evidence before the 
Board indubitably shows that the returns were filed on 
April 13, 1928, the presumption of correctness as to the 
date of filing which attaches to the records of the col- 
lector’s office is overcome. In the case of nine of the peti- 
tioners herein the returns were filed in the deputy collector's 
office on April 13, 1928. The petitioners have filed no 
waivers of the statute of limitations. The returns were not 
false or fraudulent with intent to evade tax. The de- 
ficiency notices were mailed by the respondent on April 
14, 1931. It is held that the deficiencies are barred by 
the statute of limitations —Thomas N. Perkins et al. z », Com- 


missioner, Dec. 9157 [CCH]; Docket Nos. 57848, 58305, 


58306, 58443, 58475, 58770, 58772, 58904-58917, 58918, 589235. 


Syndicate Dissolution—Taxability of Profit—Petitioners 
contributed money to a syndicate organized to trade in a 
certain stock. Upon dissolution of the syndicate in 1929 
it distributed cash and stock to petitioners. It is held, that 
under the terms of the syndicate agreement the sy ndicate 
was an entity separate from the participants and that gain 
was realized by petitioners on the date of such distribution 
measured by the cash plus stock at its fair market value 
on date of distribution to petitioners, less cash contributed. 





January, 1936 






—William S. Gordon, as Trustee under a Certain Trust 
Created in Favor of Florence S. Hyman v. Commissioner; 
Elsie B. Paskus, as Executrix of the Estate of Martin Paskus, 
Deceased v. Commissioner; William S. Gordon v. Commis- 
sioner, Dec. 9137 [CCH]; Dkt. Nos. 63561, 63562, 63568. 

Trammell, Arundell, Murdock and Mellott dissent without 
written opinion. 


The Taxation of Economic 

Surplus 

(Continued from page 26) 

nomic definition refuses to embrace. ‘The justitica 
tion for excluding ulterior uses of the device lies in 
the definiteness that is gained. It is not readily ap 
parent what the gain is by dressing the problem 
(taxable limits) in new terminology (the taxation 
of surplus income) when the problem presented by 
surplus taxation theory is only that of how far the 
state should go in taxing the income of its taxpayers. 
Reduced to ultimate terms, taxes have only two 
effects, i. e., productional and distributional. The 
benefit, abilty-to-pay, equal sacrifice, least sacrifice, 
socio-political, and eclectical theories have dealt with 
the quantitative aspects of taxation about as thor- 
oughly as they are capable of being dealt with. For 
surplus taxation principles to be able to make any 
scientific contribution to taxation theory, the case 
must be made out so that they appear sound in theory 
and practice. It would seem that it is a moot ques- 
tion whether any contribution can come out of this 
latest labelled innovation in taxation theory that is 
capable of being presented in scientific terms. Rather 
it would appear that if the attempt be made the result 
will be a taxation system based upon the highest de- 
gree of authoritarianism calling for an exercise o! 
human intelligence. Such is incapable of being re- 
duced to any simple formula like those that have been 
presented up to this time. 


Fraud and Good Faith 
in Tax Cases 
(Continued from page 5) 


hdes question and the fraud question as separ ate 
and distinct issues 


It seems to iow that the Board has in these 
cases created a new principle of substantive law. It 
comprehends the same conditions as does the principle 
of constructive fraud against creditors and other 
parties in interest. The transaction upon which it 
operates must have the same substance as if it were 
fraudulent. It requires the same kind and mode of 
proof, and from a practical standpoint, the same 
quantum of proof. Ifa lack of bona fides is proved 
it means the same thing as fraud. But, says the 
Board, it is nevertheless a different issue, because 
no fraud penalty was asserted, and to say that the 
charge of a lack of bona fides is the same as a charge 
of fraud would throw the burden of proof upon the 
Commissioner, and result in a confusion of issues.” 


Doubtless the Board is right in its conclusion, but 
how does that affect the substance of the transaction 





31. Schepp Co., supra. See also the extraordinary conclusion reached 
by the Board in Thomas It’. Be chan, 32 B. T. A. No. 164. 
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or the principle of substantive law back of it? The 
history of the principle of constructive fraud as to 
creditors and third parties identifies the two ques- 
tions as the alternatives to a single issue. A trans- 
action under the principle involved is either false 
or it is true. If it be false then it is fraudulent as 
against creditors and third parties in interest. If 
it is true then it is bona fide which, under the 
principle above, means that it is excepted from fraud. 
There is only one issue, but, like every other issue, it 
has two sides. That is no justification, of course, for 
calling each side a different issue. 

Assuming, therefore, that the real issue in such 
cases is one of fraud, it seems that under the basic 
statute the principle could be availed of by other 
parties in interest as well as by creditors. The lan- 
guage of the statute, being without restriction as 
to time, is clearly broad enough to cover transactions 
eviving rise to future rights. Pomeroy, in his Equity 
Jurisprude nce, devotes several paragraphs to demon- 
strating that the principle is available to subsequent 
creditors. Again, the language of the statute is 
explicit in including persons other than creditors. 
The statute of Elizabeth reads—‘“to delay, hinder or 
defraud creditors or others of their just and lawful 
actions, suits, debts, accounts, damages,” etc. 


Here there is specific authority for holding that 
fraud vitiates the transaction, not only as to credi- 
tors, but as to others. The term “others” has been 
held repeatedly to apply to persons whose right of 
action arose subsequent to the transfer.1* The United 
States has been held to be a creditor and entitled to 
preference in numerous cases arising under the 
Bankruptcy Act and in insolvency proceedings in the 
state courts. Section 64 of the Bankruptcy Act, of 
course, specifically provides that the United States 
shall be a creditor in such cases, and prescribes the 
order of preference. The statutes enacted in the 
various states against fraudulent conveyances have 
been held to apply for the benefit of remaindermen, 
heirs at law and other parties in interest. Cases in 
which the doctrine of constructive fraud has been 
applied in favor of taxing authorities are necessarily 
somewhat rarer. 


There appears to be but one decision of the Board 
of Tax Appeals in which this question has arisen. In 
P. B. Fouke, 2 B. T. A. 219, the Board held without 
citation of authority, but unhesitatingly, that when 
transactions involve the rights of third parties they 
are peculiarly subject to scrutiny and may be held 
invalid where there is a lack of good faith in dispos- 
ing of property. The Board there said that—“this 
applies either to the rights of creditors or to the 
rights of taxing authorities. Husband and wife may 
not play fast and loose with their respective proper- 
ties to the prejudice of creditors, nor may they do 
the same thing to the prejudice of taxes which they 
properly owe to the Government.” The Board there- 
upon held a purported sale between husband and 
wife was not bona fide. 

Being without citations, it is difficult to say upon 
what source the Fouke case depends for its au- 
thority. There is no body of law dealing with the 
question of good faith as such. It will be found that 


'' Pomeroy, Eq. Jurisp. Sec. 973, and cases there cited. 
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the question is invariably considered in connection 
with some other principle of substantive law with 
well settled principles and limitations. The only 
principle of law which can be found that has inherent 
this liability to creditors and third parties in interest 
is the principle of fraud. It would seem to follow 
that the only basis upon which the ouke case can 
be justified is that the underlying issue was one of 
fraud. 

It was said above that it might seem to follow that 
the burden of proving good faith would rest upon 
the taxpayer in such cases, as he is attempting to 
bring himself within the exception to a general rule. 
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That conclusion does not, of course, necessarily fol- 
low, in view of the above discussion. A voluntary 
gift or transfer without any consideration creates a 
prima facie presumption of an intent to defraud exist- 
ing creditors, which places the burden of proof upon 
the taxpayer to overcome that presumption. No 
such presumption arises as to subsequent creditors. 
On the other hand, if the transfer or conveyance was 
made upon good consideration, even though it is al- 
leged to be fraudulent, the burden rests upon him 
who charges fraud to prove it.** That is the general 
rule. Each case must, therefore, stand upon its own 
peculiar facts in determining when the presumption 
arises and when the burden of proving the fraudu- 
lent intent is necessary. 


The intricate thing in connection with the rights 
of the Government in collection of revenue lies in 
the fact that the Government is rarely in the position 
of a creditor of the taxpayer at the time the transfer 
or conveyance is made. In the majority of cases in- 
volving the question of bona fide transfers, the 
Government is in the position of relying upon a de- 
termination of bad faith in order to create a de- 
ficiency in tax, and thereby create the relation of 
(sic) debtor and creditor. If this situation holds 
true, then it would seem that the presumption of 
fraud would rarely arise in favor of the Government, 
and as a consequence it would be put to the burden 
of proving fraud, leaving to the taxpayer the burden 
of proof as to good faith by way of defense. 


The Taxation of Liquor 
(Continued from page 10) 


It consists in the application by them of sound 
principles in the production and marketing of their 
goods. By offering to the consumers the best pos- 
sible product at the least possible price liquor dealers 
can induce consumers not to patronize bootleggers. 
By avoiding business relations with dealers who 
combine illicit trade with a legitimate business, the 
legitimate dealers may help to correct the conditions 
in the industry. Unquestionably, a great improve- 
ment in the liquor business has taken place during 
the past year. The distillers have improved their 
products and have reduced their prices. They still 
earn excessive profits, but these profits are not as 
large as they used to be. Competition has forced 
the profits of wholesalers to a minimum with the 
result that the more speculative element among the 
wholesalers have quit the field. The retail business 
in many states has become stabilized on a fairly good 
plane. The dispensers of liquor on the premises, 
however, have not as yet set their houses in order 
and the prospects of their doing so are not very 


promising. There is still much bootlegging in that 
field. 


The suppression of bootlegging by the several 
means described, will take time and will probably 
never be accomplished completely as long as the 
excises on whiskey continue to be as high as they 
are. 





15 Pomeroy, Eq. Jurisp., Sec. 972. 
% Id. Sec. 971. 














936 


fol- 
ary 
Sa 
‘ist- 
pon 
No 
Ors. 
was 
; al- 
him 
eral 
wn 
‘ion 
du- 


hts 
3 in 
ion 
sfer 
in- 
the 
de- 
de- 
1 of 
Ids 
1 of 
ent, 
den 
den 


und 
heir 
0S 
lers 
ers. 
who 
the 
ons 
ve- 
‘ing 
heir 
still 
t as 
‘ced 
the 
the 
1€SS 
‘ood 
Ses, 
rder 
very 
that 


eral 
bly 

the 
hey 


January, 1936 


Some advocates of temperance have proposed 
changes in our system of liquor taxation calculated 
to induce temperance. One such proposal provides 
for a graduated rate of the excise. The rate would 
be extremely low in the case of whiskey sold in a 
very much diluted form and would rise progressively 
with the increase in the alcoholic strength of the bev- 
erage. The object is to make diluted whiskey much 
less expensive than undiluted whiskey and so to 
induce habits of drinking whiskey of low rather than 
high alcoholic strength. It has been proven that 
the consumption of alcohol in concentrated form is 
much more harmful to the human body than the 
consumption of the same quantity of alcohol in a 
dilution. This proposal may be worthy of experi- 
mentation in some states. 


The Objective of Protection 


ET US now turn to the third objective present 

4 in our system of liquor taxation—that of the 
protection of the domestic producers against compe- 
tition from abroad. This objective dominates our 
liquor customs duties. It is responsible for the ex- 
tremely high duty on whiskey amounting to $5 a 
gallon over and above the excises. The purpose of 
raising revenue has been given scant consideration 
and that of social control even a scanter one, in the 
fixing of these rates. The high custom duties have 
prevented large importations and have been responsible 
for the small amount of revenue derived by the 
treasury from that source. They have also enabled 
the American distillers to make unwarranted profits 
and they have encouraged smuggling. As I have 
shown elsewhere, the smuggler saves in taxes as 
much as $21 to $26 on a case of liquor that costs him 
only $9.50. This saving is sufficient not only to 
cover his expenses but to furnish him a handsome 
reward. 

The use of taxation for protective purposes is legi- 
timate, provided that it is not carried to a point 
where the interests of the consumers are violated 
in a serious way. In the case of the taxation of im- 
ported whiskey, the protective purpose has been 
used clearly in a way detrimental to the consumers. 
The customs duties are responsible for such high 
prices on imported liquors that only the well-to-do 
can afford to purchase these goods. The duty should 
be cut in half or otherwise materially reduced. A 
substantial reduction of the duties would bring the price 
of imports down to a reasonable level. It would result 
in increased importations, a reduction in smuggling 
and bootlegging and in a drop in the prices of do- 
mestic liquor which are still somewhat too high. 
It would also result in an improvement in the quality 
and a reduction in the price of the domestic blends 
in the preparation of which some of the foreign 
whiskies may be used. 

Some reductions in customs duties have already 
been started. So far they have affected only a few 
types of imports. The duty on beer, ale, and stout 
was reduced in January, 1933, from $31 a barrel to 
$15.50. Since the demand for these imports is very 
slight, the reduction was important merely as the 
indication of a trend towards more reasonable tariff 
policies in the liquor field. Next came two reduc- 
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tions in the duty on rum. The first one was effected 
under the Cuban treaty and affected only the Cuban 
rum. The duty on it was cut from $5 to $2.50. The 
second reduction came about as a result of the 
Haitian treaty and substituted the $2.50 rate for the 
$5 rate for all rum. Since Cuba receives a 20 per 
cent preferential treatment on all imports, the duty 
on the Cuban rum has been reduced as a consequence 
of these two treaties from $4 to $2 a gallon. Several 
important treaties for reciprocal concessions involv- 
ing liquor duties are now under discussion. They 
involve France, Canada, Spain and Italy. 


The State Monopolies 


WORD needs to be said about the significant ex- 
periments that are being made in this country 
in the matter of operation of state liquor monopolies. 
It is impossible as yet to obtain a clear picture of the 
financial policies pursued by them, and to determine, 
for example, the extent to which these policies serve 
the purposes of production of public revenue and of 
social control, 

From such cursory information as is available, it 
would appear that state liquor monopolies are oper- 
ating quite satisfactorily in many states, notably in 
New Hi: impshire, Vermont, Virginia and Washing- 
ton. But in some other states they have started 
out badly in consequence of political interference 
with proper administration. It is really too early 
to make any generalizations, as state liquor monop- 
oly policies are still in a state of flux. 

It should be possible before long, however, to sub- 
ject the operations of the state liquor monopolies 
to a very thorough study. The experiment is signifi- 
cant enough to warrant such a study. 


Summary 


O SUMMARIZE, our system and rates of excises 

on hard liquor are not fully satisfactory either from 
a revenue or social control point of view. The Fed- 
eral and state excises should be consolidated in a 
single excise to be collected by the federal authority 
and shared by it with the states. The rate of this 
excise should be somewhat lower than the present 
combined rate. Customs duties on hard liquors 
carry the protective purpose to excess and should be 
materially reduced. The excises on beer and wine 
serve the purposes of revenue and social control 
adequately. The customs duty on beer is reasonable, 
but there is little demand for foreign beer. The duty 
on wine is not a major problem since the consumption 
of wine is very much restricted. The financial policies 
of state liquor monopolies are still in a state of flux 
and cannot be critically appraised as yet. 





«Physical Assets” Under New 
York Tax Law 


(Continued from page 32) 


providing for the inclusion of “physical property” is 
a construction of the statute not sanctioned. It isa 
well settled principle of statutory construction that 
if a word of a statute is not obscure or ambiguous, 





62 THE TAX MAGAZINE 






January, 1936 


its meaning and the intention of the legislature must 
be determined from the language employed and 
where there is no ambiguity in the word there is no 
room for the construction. 

The word “physical” used in the statute is to be 
read in the natural and ordinary sense given to it 
customarily by those who use the language with 
propriety, and it must be considered a conclusive 
presumption that lexicographers in the compilation 
of a dictionary used the word “physical” with pro- 
priety. They have given the approved popular 
meaning to a word of common speech and there is 
no reason to believe from the face of the statute that 
the word “physical” was intended to bear some other 
meaning than that given it by common speech. It 
must be presumed to have been used in the latter 
sense.? 

The Tax Commission is not at liberty to apply a 
subtle and forced interpretation to a word of a law 
and cannot read it in a recondite or unfamiliar sense 
but must take it in its primary and natural sense 
and assume that if some other meaning had been 
intended some other appropriate expressions would 
have been employed.” 

The Statute must be complied with and enforced 
exactly as it stands,’ and the natural and obvious 
meaning of the law must be preferred.* Moreover, 
it is a rule not to extend the provisions of a taxing 
statute beyond the clear import of the language used.° 

It is to be noted that the Appellate Division of the 
Supreme Court for the Third Department has used 
the words “physical” and “tangible” as interchange- 
able and has thereby given them an identical conno- 
tation. In speaking of the construction of Arti- 
cle 9-A of the New York Tax Law under which the 
net income forms a base, the Appellate Division in 
the case of People ex rel. Union Bag & Paper Corp. v. 
Knapp, 212 App. Division 221, 207 N. Y. Supp. 673, 
decided January 16, 1925, speaking through Kellog, 
J., says 


It will be noted that properties included in Class One 
(Real property and tangible personal property) for both 
terms of the proportion are tangible or physical properties, 
whereas properties in Classes Two and Three (Bills and 
accounts receivable from merchandise sold and for services 
performed; Stocks of corporation other than the corpora- 
tion to be taxed) for the same purposes are intangible 
properties or choses in action. 


In any event if the use of the word “physical” can 
by any stretch of the imagination be considered an 


ambiguity in a tax statute in view of the above, it 
must be resolved in favor of the taxpayers.® 





1 Wadsworth v. Boysen, 148 Fed. 771; Schaeffer v. Bernet, 120 IIl. 
Appeals 70; Doyle v. City of Troy, App. Div. 650, 122 N. Y. Supp. 704; 
People, ex rel. Lichtenstein v. Langan, 196 N. Y. 260, 89 New Series 
470; — of Ft. Edward v. Hudson Ry. Co., 127 App. Div. 438, 
111'N. Y Supp. 53; People v. McNeile v. Glynn, 128 App. Div. 257, 
112 N. Y. Supp. 695, see also the Maxim Est Ipsorum Legislaturum 
Tanquam viva vox “The voice of the legislators themselves is like the 
living voice”; that is, the language of the statute is to be understood 
and interpreted like ordinary spoken language. 

Town of Southington v. Southington Water Co., 80 Conn. 646, 6° 
Atlantic 1023; Rothschild v. New York Life Insurance Co., 97  IIl 
Appeals 547. See also “Statutes” Dec. Dig. Sections 188, 189; Cent. 
Dig. Sections 266-268, 276. ; : 

3 Chudovski v. Eckles, 232 Ill. 312, 83 N. E. 846; First National 
Bank of Peoria v. Farmers & Merchants, 171 Ind. 323, 86 N. C. 417; 
Barron v. Kauffmann, 131 Ky. 642, 115 S. W. 787; Leoni T. P. v. 
Taylor, 20 Mich. 148. 

4U. S. v. Colorado & N. W. Ry. Co., 157 Fed. 321 15 L. R. A. 
(N. S. 167). 


5 Gould v. Gould, 245 U. S. 151; 38 Section 53, 62 L. Ect. 211; 


5 
United States v. Field, 255 U. S. 257, 41 Sect. 256 65 L. Col. 617, 18, 
A. L. R. 1461; Salisbury Axle Co. v. Lynch, 252 N. Y¥. Supp. 322. 
6 Providence Life Insurance Co. v. Miller, 180 N. Y. 525. 
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Recent Tax Publications 


Pennsylvania Inheritance Taxation, by Keller H. Gilbert 
of the Philadelphia Bar. Publisher: Geo. T. Bisel Com- 
pany, Philadelphia. One volume, p. 642. Price $7.50. 


The rather intense interest that is being shown currently 
in all phases of death taxation prompts attention to this 
splendid highly specialized study of the Pennsylvania in- 
heritance tax law. 


The first inheritance tax legislation, as such, in the 
United States was enacted in Pennsylvania in 1826. For 
ninety years until 1917 the law levied its toll only on 
transfers to collaterals. Since 1917 transfers to direct 
heirs are also subject to tax. Since 1927 an additional 
estate tax law has been in force, being designed to secure 
for the state the full benefit of the 80 per cent credit of the 
Federal Revenue Act of 1926. 


Thus the background of death taxation has reached its 
most mature growth in Pennsylvania. The author has 
spent his lifetime in this environment as an employee of 
a trust company, as a clerk in the Orphans’ Court, and 
finally as an attorney for the Commonwealth assigned to 
the collection of inheritance taxes. The work ably reflects 
that environment. 


The treatise includes the full text of all statutes, begin- 
ning with the Act of 1826 and through the Act of June 3, 
1933. It also includes a comprehensive digest of some- 
thing over six hundred cases and rulings dealing with the 
Pennsylvania statutes, together with numerous comments 
by the author. 


The inheritance tax law is a specialized field and a work 
of this kind is valuable to the accountant or practitioner as 
it makes possible a study of the prospective tax problems 
of Pennsylvania estate owners with a view to proper 
methods of transfer inheritance tax alleviation. In truth, 
it simplifies the problems centering around inheritance 
taxation so that it can be understood by other than “Phila- 
delphia lawyers.” 


J. M. Lambert 


Embarrassing Dollars and Hints to Their Holders, by 
A. R. Horr. Publisher: Harper & Brothers, New York. 
245 pages. Price $2.50. 


With money values of uncertain stability and mounting 
taxes adding another hurdle in the way of conservation of 
private resources, it is no longer only the “widow and 
orphan” who need financial guidance when “encumbered” 
with wealth. 


In a delightfully entertaining style this book provides a 
rich storehouse of valuable financial information. Newton 
D. Baker in an introductory tribute to the author appro- 
priately says: “* * * those who read these pages will 
find that he has retained the gentle wisdom and the de- 
tached, disinterested philosophy of the village banker, and 
that he offers out of his rich experience, not dogmatic 
assessments of either men or things but a wisdom which, 
as he says, is the ‘accumulated fruits of the labors and 
experience of many wise men’.” In addition to having been 
a “village banker,” the author for nine years was the chief 
finance officer of one of the world’s great life insurance 
companies, for twenty-four years has been a responsible 
officer in the trust department of the largest bank in the 
Fourth Federal Reserve District, and is the director of a 
midwest trust company and of a New York national bank.' 


While, as the author cautions, the book does not provide 
a magic key to fortune, the reading of it can hardly help 
to make one more competent in investment matters and 
provision for dependents. 


Taxation receives attention in a chapter which is pri- 
marily designed to show the necessity, in a program of 
estate conservation, for making provision for payment of 
taxes which will confront the heirs, executors or trustees 
of a substantial estate. 


' Biographical data from Mr. Newton Baker’s introduction. 
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Your Difficult 
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On all interstate tax matters, consult 


BEALE’S 
CONFLICT OF LAWS 


by JosepH H. BEALE 
Royall Professor of Law, Harvard University 



















Here, you will find fully cov- 
ered, Limits of Power of a State 
to Tax a certain thing both for 
the property tax, the inheritance 
tax, the income tax, and excess 
taxes. Cases from all states are 
cited and particularly notice has 
been taken of late U. S. Supreme 


Court cases. 






Baker, Voorhis & Co. 
119 Fulton St., New York City 


Please send me one set of “Beale on the Conflict of 
Laws,” 3 vols., $30.00, for five days’ examination. At the 
end of that time I will either send you my check for $30.00, 
or return the books to you. 
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